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RESTON COMMUNITY CENTER

Reston Community Center Policy Framework
Adopted 9-10-12/Affirmed 9-8-14/Updated May 2015

This Policy Framework will supersede all prior Reston Community Center Board of Governors
adopted policies. It was adopted at the Board of Governors meeting of September 10, 2012,
and affirmed following Fairfax County Attorney review in its meeting of September 8, 2014. The
"Policy and User Manual" described in this Policy Framework is compiled by staff and reviewed
as a referenced document in the context of the Policy Framework.

Governance

RESTON COMMUNITY CENTER BOARD OF GOVERNORS - Reston Community Center's
Board of Governors shall at all times conduct itself and take actions that are consistent with the
current Memorandum of Understanding with Fairfax County Government and the Board of
Governors By-Laws.

RESTON COMMUNITY CENTER EMPLOYEES - Reston Community Center's Executive
Director serves at the pleasure of the Board of Governors and functions as the Agency Head.
All Reston Community Center employees and volunteers shall at all times conduct themselves
and RCC's business in a manner consistent with the policies and procedures of Fairfax County
Government. RCC and Fairfax County policies and procedures govern how RCC employees
conduct agency business, as well as how patrons are treated. They are routinely reviewed and
updated at the Fairfax County Government and RCC and Board levels.

Executive Director

SELECTION - Reston Community Center's Board of Governors shall be presented with the
recommendation of its Selection Committee when seeking a new Executive Director. The
selection of the Executive Director shall be made by simple majority vote of the Board of
Governors. A majority of the entire Board of Governors shall approve the Executive Director's
employment contract and execution of the contract shall be accomplished by the Chairperson in
accord with provisions of the MOU and By-Laws and Fairfax County Department of Human
Resources.

PERFORMANCE REVIEW - Reston Community Center's Board of Governors members shall be
consulted by the Chairperson of the Board for their input when the annual evaluation of the
Executive Director is conducted.

TERMINATION OF EMPLOYMENT - Termination of the employment contract for the Executive
Director shall be consistent with that contract's terms and only after approval by a simple
majority vote of the Board.

Programs and Services

OFFERINGS - Reston Community Center programs and services shall be consistent with its
mission, vision, values and purpose, providing for diverse interests and perspectives. RCC
programs and services shall be responsive to community concerns with which its mission and
purpose intersect. Programs and services shall be delivered in ways that maximize the impact
of RCC resources. Reston Community Center shall review programs and services regularly in a
manner consistent with its governance policies as outlined in the Memorandum of
Understanding and By-Laws and as directed by the Board of Governors Strategic Plan.




RCC Policy Framework Adopted 9-10-12/Affirmed 9-8-14/Updated May 2015

PATRONS AND USERS - Reston Community Center makes available to patrons and users
documentation of their rights, responsibilities and the legal, procedural and process
requirements that govern their interaction with RCC. RCC's Policy and User Manual, prepared
and maintained by the staff, shall cover use of RCC facilities and/or resources, participation in
programs, obtaining RCC services, and any other aspect of interaction with RCC that is relevant
to the user experience. RCC practices shall be consistent with the agency mission, vision,
values and purpose as well as all applicable law and regulations.

Finance

BUDGET - Internally generated revenues shall account for no more than twenty-five percent
(25%) of the expenses of the Reston Community Center. The balance of expenses shall be
offset through tax revenues, interest and/or utilization of Managed Reserve funds as directed by
the Board. Reston Community Center complies with Fairfax County Government budgeting
requirements. To appropriately manage resources for future needs, RCC has established
Managed Reserves. These reserve funds shall be allocated to four categories: 1) Maintenance
Reserves equal to 12 percent of total projected annual revenues; 2) Feasibility Study Reserves
equal to 2 percent of total annual revenues; 3) Capital Project Reserves of up to $3 million and
the balance in 4) Economic and Program Contingency Reserves.

FEES FOR PATRONS - Reston Community Center pricing, fee structures for facility rentals,
and procedures for refunds, discounts, and similar financial issues shall be consistent with the
mission and purpose of RCC and Fairfax County Government and the practices of similar
agencies, including but not limited to Fairfax County Park Authority and McLean Community
Center. RCC staff shall conduct regular reviews of pricing for facility rentals, programs and
services, and make recommendations to the Board of Governors for major changes to existing
RCC fees. Reston-qualified users shall be those people living and/or working within the
boundaries of Small District 5 and members of their immediate family who reside with them.
Reston-qualified patrons shall have a period of priority access to registered programs, the
CenterStage Professional Touring Artist series ticketing, and the annual opening of facility
rentals to patrons and organizations. Non-Reston users of RCC programs, services and
facilities shall be charged higher rates than Reston users. The use and pricing procedures
applicable to both Reston and Non-Reston users shall be detailed in the Policy and User
Manual and other RCC publications.

FINANCIAL ACCESSIBILITY - Reston Community Center established a Fee Waiver program to
permit access to all Reston-qualified individuals to programs and services offered by RCC and
administered with equitable standards of qualification based on Federal poverty guidelines. The
program shall be offered with allocations on an individual and/or family basis of a prescribed
and published fee waiver amount to permit broad choice on the part of qualified participants and
full access, in particular, to summer youth program opportunities. Utilization of the Fee Waiver
program resources shall be documented as a function of regular Board Finance Committee
reporting and in the RCC Annual Report.



RESOLUTION OF THE BOARD OF SUPERVISORS OF FAIRFAX COUNTY,
VIRGINIA, TO AMEND HUNTER MILL SMALL DISTRICTNOG. 5

Approved November 20, 2006

At a regular meeting of the Board of Supervisors of Fairfax County, Virginia,
held in the Board Auditorium of the County Government Center at 12000 Government
Center Parkway in Fairfax, Virginia, on Monday, November 20, 2006, at which a
quorum was present and voting, the following resolution was adopted in public
session, after giving notice by publication and after conducting a public hearing in
accordance with Virginia Code § 15.2-858, to amend the boundaries of Small District
No. 5, a special tax district that was created originally as a small district within the
Centreville District on March 24, 1875, and amended thereafter on August 1, 1888,
and March 24, 2008, for the purpose of providing a community center and other
recreational facilities in that district.

WHEREAS, on March 24, 1975, after having given notice as required by
Virginia law, the Board of Supervisors adopted a resolution o establish 2 small district,
known as Smali District No. 5, for the purpose of acquiring, constructing, maintaining,
or aperating, or contracting for such acquisition, construction, maintaining, or
operating, of a community center, including a community building and other
recreational facilities within said small tax district for the citizens who reside therein;
and

WHEREAS, on August 1, 1988, the Board of Supervisors adopted a resolution
to expand the purposes of Small District No. 5; and

WHEREAS, on March 27, 2008, the Board of Supervisors adopted a resolution
to amend the purposes and o change the boundary of Small District No. 5; and

WHEREAS, Small District No. 5 has been used to finance, operate, and

maintain the Reston Community Center and its various community and recreational




activities in accordance with the purposes set forth in the original resclution, as
amended; and

WHEREAS, the County Executive has recommended that the Board of
Supervisors amend the boundary of Small District No. 5 to remove certain areas from
the District, so that the boundaries of the District would be as described below and in
the accompanying map that is provided as Exhibit No. 1 to this Resoclution, which is
incorporated herein by reference; and

WHEREAS, the Board of Supervisors has concluded that the present boundary
should be amended to more closely conform Small District No. 5 to the County Reston
Master Plan; and

WHEREAS, the Board of Supervisors has the authority to take such actions
pursuani {o Virginia Code § 15.2-858, which permits the Board of Supervisors (o
enlarge, contract, and modify such small districts; now, therefore, be it

RESOLVED, that Small District No. 5, as described in the Resolution adopted
by the Board of Supervisors on March 24, 1975, as amended, is hereby reconstituted
and coniinued in effect within the area described as follows:

The boundary of Small District No. & begins at the intersection of Baron
Cameron Avenue (Route 6806} and Lake Fairfax Drive {(Route 1212) and continues
from that point in a southeast direction along Lake Fairfax Drive to its intersection with
the northern boundary of parcel 18-1-01-0007 with the address 1400 Lake Fairfax
Drive, then continuing in an easterly direction and then southerly direction along the
boundary of said parcel and then again in an easterly direction to where said parcel

boundary intersects with the eastern bank Colvin Run {stream); thence with the




meanders of Colvin Run in a westerly direction for a distance of approximately 255
feet to its intersection with an unnamed stream, thence with the meanders of this
unnamed stream in a generally southern direction, excluding all residences numbered
on Hunter Mill Road, to the northemn boundary of the Bachman Property Subdivision;
then following in a westerly direction and then a southeastern direction of said
subdivision boundary to the northern boundary of the Equestrian Park Subdivision;
thence continuing in a westerly direction along the northern boundary of said
subdivision until meeting the northern boundary of the Lake Fairfax Business Center
Subdivision boundary, then foliowing said boundary in a westerly, then southwesterly,
and then southeasterly direction to the southeastern corner of the Reston Section 909
Subdivision; thence following in a southwesterly direction the Reston Section 809
Subdivision boundary to the scuthernmest corner of said subdivision; then tuming in a
southeasterly direction along the northeastern boundary of parcel 28-3-01-0081 to the
intersection of Sunset Hills Road (Route 675); then continuing eastward along Sunset
Hills Road to the intersection with Hunter Mill Road (Route 674); thence foliowing
Hunter Mill Road in a southerly direction, and the Reston Master Plan boundary, to its
intersection with Sunrise Valley Drive (Route 5320}, thence in a southeastern direction
following the eastern boundary of Reston Subdivision Section 22 {c its intersection
with Snakeden Branch (stream) thence following along the meanders of Snakeden
Branch, and the Reston Master FPlan boundary, to the intersection of Snakeden Branch
with the eastern boundary of property identified as Tax Map 27-1 {{(12)) Parcel 3, and
thence continuing along the Reston Master Plan boundary and along the eastern

boundary of Reston Subdivision Saction 33 to the infersection with Hunter Siation




Road (Roule 877 and Lawyers Road (Roule 873); thence from the intersection of
Hunter Station Road and Lawyers Road, west along Lawvyers Road, and the Reston
Master Plan boundary, until the eastern boundary of Reston Subdivision Section 18
and thence along the eastern and southern boundary of Section 18 until the eastern
boundary of Reston Subdivision Section 18, and thence in a southwestern direction
and then a northwestern and northeastern direction to foliow the boundary of Section
16 and the Reslon Master Plan boundary back to Lawyers Road; thence from that
point west along Lawyers Road, and not following the Reston Master Plan boundary,
to Reston Subdivision Section 4A and thence in a southwestern direction along
southern and eastern boundary Section 4A, and the Reston Master Plan boundary,
until its intersection with Fox Mill Road (Route 865); thence from that point on Fox Mill
Road in a northeast direction along Fox Mill Road, through ifs intersection with Reston
Parkway (Route 802), and on to its intersection with Monrce Street (Route 666}, and
thence from that intersection in a northeast direction along Monroe Street to its
intersection with the Washington Dulies Access and Toll Road; thence in a northeast
direction along the Fairfax County Parkway (Route 7100) past its intersaction with
Elden Street (Route 606) fo the southern boundary of Reston Subdivision Section 48,
and thence west along the scuthem boundary of Section 48, and following the Reston
Master Plan boundary, to the sastern boundary of the Town of Herndon, and thence
north along the Town boundary and a projection of that Town boundary to the
northernmost part of Reston Subdivision Section 51 and from that point southeast o
Stuart Road (Route 880); thence north along Stuart Road and following the Reston

Master Plan io the northern boundary of Reston Subdivision Section 51 and from that




point sast along the northern boundary of Section 51 and Reston Subdivision Section
53 and a projection of that line for a distance of approximately 2,000 linesarfest o iis
intersection with the northwesiern boundary of Reston Subdivision Section 58, and
then northeast along that boundary for a distance of approximately 750 linear feet and
thence southeast along the boundary of Section 58 for a distance of approximately
900 linear feet and then northeast again aiong the boundary of Section 55 for &
distance of approximately 1,850 linear feet {0 the northernmost part of Section 58 and
thence in a southeast direction to Reston Avenue {Route 602), then south along
Reston Avenue until its intersection with Wiehle Avenue (Route 828}, and thence
northeast from the intersection of Reston Avenue and Wiehle Avenue following the
western boundary of Reston Subdivision Section 75, and the Reston Master Plan
boundary, until Leesburg Pike, and thence in a southeast direction on Leesburg Pike
to the easternmost corner of 11268 Stones Throw Drive, then in a southern direction
along the sastern boundary of the Estates at Wyndham Hills Subdivision to the
northem boundary of the Reston Section 77 Subdivision; then continuing in an
eastward direction and then turning to the south along said subdivision boundary to
the intersection with the northern boundary of parcel 11-2-01-0033A,; and then
gastward to the western boundary of Piney Run Meadow Subdivision; thence following
in a southern direction along said subdivision boundary to the northwest cormer of the
Brandermill Subdivision and continuing southward along the Brandermili Subdivision
boundary 1o the southern corner, then continuing in an eastarn direction along the
southern boundary of said subdivision to the western boundary of the Ascot

Subdivision; then southward following said subdivision boundary to the northwest




corner of the Crippen's Corner Subdivision and continuing in a southwest direction
along the Cripper’s Corner subdivision boundary to the northermmost point of the
Hunter's End Subdivision; thence foillowing in a southwesterly direction and then
turning in a southeasterly direction slong said subdivision boundary to the intersection
with Baron Cameron Avenue (Route 806); thence in an easterly direction along Baron
Cameron Avenue until returning to the beginning at the intersection of Baron Cameron
Avenue and Lake Fairfax Drive (Route 1212); and be it

RESOLVED FURTHER that in the event that there is any discrepancy between
the boundary of Small District No. 5, as described above, and boundary of Small
District No. 5, as shown on Exhibit No.1, then the description provided in Exhibit No. 1
shall prevail, and be it

RESOCLVED FINALLY that the new boundaries of Small District No. 5, as
described herein, shall become effective on and after January 1, 2007,

GIVEN under my hand this 92;@% day of November 2006.

By: s ? e

‘Nancy Vefirs
Clerk to the Board of Supervisors

e 7prolewlNDocuments\@1 307\MHL\22388% doc




At & regul aeetinzg of e Board of Supzrvisors of Felrlax
5 CmUnnyY Vircinia, held in the Poerd Room in the ¥Massey Bullding
a2t Fairfax., Virginlas, on Mondew, March 24, LTS, 2% wnlch meciing
o muorum wad sresent end vazinz, the foilouwing rzooiation was )
adophnad:

WHEREAS, Article VII, Chapter 15, mirle 15.1, of the Code of Virginda,

1933, as amended, provides for, among other tnings, the creation bY the

zoard of Supervisors pf Fairfax Co

unty, Virginia, a smail ¢ District, by
resolution; and

WHEREAS, the Board of Supervisors has been presented with facts and

information upon consideration of which Lhe said Board, fincing the property

exbraced in the proposed small . Districe will be benafited by creating a

-231 District for the purpose of acquiring, construcsing, maintaining or

gparating, oF contracting for such acquisitien, construction, naintenance ox

opsretion of 2 comswnity center, lnclualng a commmity building and cther

' recreational faciiitias, within sald small dismsrict féz emae sizizens Who
resids therelin.

1O, THEREFORE, BE IT RESOLVED, That there is heredy created by the

uoard of Supervisors of Faixfax County, virginia, pursuant To Section 15.1~

781 {4} of the Code of Virginis, 1950, as amonded, & gmall Diserict to

re xnown as Small Distriet 5 within Centraville District, Farzfax County,

virginia, which sald ©mall District shall be described as foliows s
“paginning at & point, sald point marking the interseztion of <he

wegzern right-ei-way lina of Hunter Mill Road {State Rouzo &74) ané the

southern right-of-way liase of Baron cameron Avenue (State Route 808);

Tnence in & southeast direction along the western right-of-way line of

suncar ML11 koad, crossing Colvin Run and the bulles Airport Access FRoad to its

intersection with the southsrn right-of~way line of Hunter iil Road {Btats

nauce £74), said intersection being approximately 1,630 linesar feet south of

che Dulles Airport Access Road and in addition, said intersection alsc belng on

the commen Line separating Pareels L and 3,

furthar described in the following:
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mreance in a southsast direction frowm said intersection on the southsrn
right-of-way line of Hunter Mill Road, along the aforsmentioned property line
separating the parcels identified on the attached Falrfaw County Tax Hap 27=%,
double Cerle one, Lot one {Deed Book 27530, Page 56&} and parcel identified
on the attzcncd tairfaz County Tax Map 27-2. dowble circle one, Lok 3 (aeed
scok P-11, Page 288) an approximate distance of 7,250 linear feet %o a point
on the western boundary iine of Tamarack Subdivision, Section Three as.duiy
dedicated and platted in Deed Book 403%, Page 1BY;

Thencs in & southwast direction along the western boundary lins ci Tamaza,k
subdivision, Ssction Thres o its intersection with & poing on the northern
rignt~of-way line of the Virginia Electric and Powar Company righdeof-way
{abandoned Washington and 014 pominion Rallrcad); |

mhence continuing in a southweat dirsetion crossing the Virglnia Elessric
and Power Corpany right-of-way {abondonad Washington and Old Dosinion Ralilroad)
o its intersection with the westers propsziy ilme of the parcel ldenzified
on the ottachud Fairfax County Tax Hap 27-2, double circle ono, Lot 23 (Daed
Book 3326, Page 561), crossing Snukeden sranch, and continuing im a southwest
dirsction aleng ths western property line of parcel identifiesd on the atcachad
pairfax County Tax Map 27-2, double cirele one, Parcel 24, further described
e» 10600 luntor Station Road, to its interseciion with the northern right-of-way
1ing of Hunter Station Road (Staze Rouks $77):

wnence 4n a nurtheast direction along the northern right-of=-way iine of
qunter Station Road to its intersectlon wita the western righte-cf-way line of

nunter HWill Road {State Routs £74} s
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tmenee in & southwest direction along the western richi~of-way-iine of
sunter Mill Road to its Intersection with the northern right=of-way Lins of
Lawvers Road {State Route 672};

Thence in a northwest direction along the northezn rizhi-of-way line of
Lawyers koad, crossing Difficult Run to its intersection with ths northeIn
extanded southeastern boundary line of The Glads Subdivision, as duly dedicated
and platted in Deed Book 3434, Pags 263;

Thence in & southwest direction along the northern extended southeastern
poundary I;ne‘cf The Glade Subdivision, crossing Lawyers Road, to lts integ-
secgion with southweaiern boundary line of The Glade|5ubﬁivision, g5id line also
reing the northeastern boundary line wf the ?win Mill Susdivision., as duly
dedicated and platted in Dsed Book 3867, Page 375;

mhence inh a nortswest direction along she sforerentionesd northeastsern
soundary line of the Twin Miil Subdivision to its intersaczion with the
northwestern boundary line of the Twin Mill subdlvisiony

Thence Ln & southwest direction along the northJostesn voundary line of
the Twin Mill Subdivision to ite intersection with the saszers right-of-way line
of sirdfoot Lane (State Route &71);

Thence in a southwest direction along the eastarh righi~of~way line of
airdfeot Lane and continuing in acuthwest direction, crodszing Ssuart Mill Road
(szate Poute 671) to les intersection with the socuthern righz-of-way line of
stuart Mill Road (Gcate loute 669)

Tmance in & southwest dizrsction along the southern r&gnzneﬁwwaylxine of
stuagt Hill Road (State Route 663) to its intersection wizh the smasarn zighge

of-way lins of Fox Hill Rosd (Btate Routs &851 s
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Thence in 2 northwest direction along the eastern right—§fw§ay iins ol
Fox Mill Road {(State Route £65%, crossing Stuart Mill Boad {Stars Roube 589,
stoesle Chass Drive (State Rogteéé?ﬁzig Lawyers Road {State Routs 673}, Reston
Avenue {Srate Doute 602} and Pinscrest Rosd (State Routs £67) to izs intex-
section withlthe eastern right-of-way line of Monroe Streset {State Route 655):

hence in a northeast divection along the eastern right-of-way line of
Monroe Street to its iﬁtezsaction with the southern right-of-way line of Dulles
Airport Access Road;

‘Thenge in an aastérly direction along the southern right-of-way line of
pulles Airport Access Road to its intersection with the southern boundary line
of the Town ©f Herndens

Thence in & southeasterly direction along she said zouthern boundary line
of the Town of Herndon to its intersscticn with the easturn boundary line of
‘the Town of Harndén:

shence in a northeast diroction along the sastarn boundazy line of the
Tewn oé Herpdon to its intersection with the sastern right-cf-way line of
seuart koad {State ‘Rmsm 680}, 2848 intersection alse being the northemrn x;éha-
of-way line of Baron Cameron Avenue {State Route 606), and contlnuing in a
norshoast diroct$§n along the sastarn right-ovf-way lins of 3tﬁaxt Road {State
Routs 880) apﬁmximcoly 7,000 lineazr fest to its intersection with ths proparty
lines supuatirﬁg ths parcel idantifled on the attached Fairfax County Tax
rap 1i=3, double circle ona, Lot two (Deed Book 14%%, Page 434] from pazeal
Ldentifled on the sttached Fairfax County 7Tax Map 11=3, dowdbls circle ons,

Lot thzse (Deed Book 2750, Fage 560}

Thance in on sasterly direction along the afcra&énﬁi@na& property line

guparating Parcsls tWo and thres approximately 2,000 linear feat o irs intapr-

esreion with the sastern Property 1ins of the aforemantionsd iot twop
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Thence in a northeast dirvection slong the eastern property line of the
zforementionsed Lot 9o eporoximately 750 1inenr feet to its interssction with
rhe propexrty lins sepagating the parcel identified om rha attachaed Fairfax
County Tax Map 11-2, double circle i, Lot 50 {Degd Book 2712, Page 583) Ifom the
parcel {dentifiesd on the attached Fairfax County Tax HMap 1i=-3, double ci:él& i
Lot B {Qﬁe:d mook 2750, Page 380);

Thence in a southeast direction crossing the Colonial Gas Pipeline
approximately 900 linear fpet then in a northeast direction approximately
1,670 linear feet aleng ths aforementioned property line separating the
afurementioned Lot 50 from Lot B to its interssction with the southern property
iine of Parcel 47, as identifled on ¢he attached Fairfax County Tax Hap li-2,
souble circle 1, Parcel 47 (Deed Book 809, Page 249} further Aescribed as
1246 Reston Avenue (State Route &023 ¢

Thence in a southvast diroction along the aforementionsd southern properdy
1ine of Pareel 47 {1236 Reaston Avsnu§3 crossing Ra;tcn Avenus {State Poute 802}
r6 the wostorn property line of the parcel identified on the attached Falriax
County Tax Hap 11-2, double clrele 1, Parcel 234

Thense in a noztheast directiecn along the western property line of the
aforsmentioned Parcel 33A, croasing ths Avlantic Somm- Corporation Gasline
to the southsrn right-of-way 1ineg of Lassburg Pike (State Roﬁta T

tnence in a southasst dizsction along the goutharn right-of-way line of
Leesburg Pike (State Route 7) to its irntersection with the northeriy zight—cfwway.
1ine of Bsron Caroron Avenus {State Route 608} and continuing in & southeast
diruution acress Baron Camsron Avenus Lo izs intersection with the southerly
right~of-way lina of Raron Camercon AvVenue)

mmance in a southwest direction along the southarly right-of-way iine:ef
saron Cameron Avenus, crossing Hunter Mill Road {State RﬁQte 674} to tha point

of the beginning.”

containing 10,3%2 acyes more oF lessg.



s3m BE IT FURTHER RESOLVED That the Board of Supsrvisors of Fairiax
Couniye éirginias declares its intention to implement the purpose for which
calid Smali Si§trict 5 wiﬁﬁin centreville Diztrict is hereby created, go-wit;

me provide foz the purpose of acguiring. constructing, saintaining or
oparating, or contracting for suzh sequisizion, construction, maintenance

or operation of a community center, including a community bullding and cther

recyestional facilities, within seld zmall dlstrict for the citizens whe

resids thecein.
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1983-84 Va. Op Atty. Gen. 78, 1983-84 Va. Rep. Ay, Gen. 78, 1983 WL Page i
164875 (Va. AG.)

1983-84 Va. Up. Atty. Gen. 78, 1683-84 Va. Rep. Atty. Gen, 78, 1983 WL 184875 (Wa.A.G)

Office of the Attorney General
Commonwealth of Virginia

*1 August 30, 1983

COUNTIES, BOARDS OF SUPERVISORS, INSURANCE. ECONOMIC DEVELOPMENT AUTHORIT-
IES. PARK AUTHORITIES, LIBRARIES. SANITARY DISTRICTS., COUNTY BOARD OF SUPER-
VISORS MAY PROVIDE LIABILITY INSURANCE OR SELF-INSURANCE FOR SANITARY DIS-
TRICT EMPLOYEES; MAY NOT PROVIDE INSURANCE FOR EMPLOYEES OF ECONOMIC DE-
VELOPMENT AUTHORITY, PARK AUTHORITY OR LIiBRARY BOARD.

The Honorable David T, Stitt

County Attorney for Fairfax County

This iz i reply te vour request for my opinion concerning the applicability of § 15.1-506.1 of the Code of Vir
ginda, relating to provision of liability insurance or self-insurance for the public officers and emplovess of the
Fairfax County Economic Development Authority, the Fairfax County Park Authority, the Fairfax County Lib-
rary Board and the Reston and Mclean Community Centers. In each case you ask, first, whether the Board of
Supervisors of Fairfax County may provide liability insurance or self-insurance for efficers and empioyees of
the named entities, and, in the alternative, whether the entities themselves may provide insurance or seif-
insurance for their officers and employees.

Section 13.1-306.1 provides as follows:
“The board of supervisors of any county and the governing body of any political or governmental subdivi-
sion may provide liability insurance, or may provide self-insurance, for certain or all of its officers and em-
ployees and volunteers who are not employees of the governing body and members of commissions and
boards recognized by the local governing body to cover the cosis and expenses incident to liability, includ-
ing those for settlement, suit or satisfaction of ju gment, arising from the conduct of its officials, employees,
volunieers and board and commission members in the discharge of their duties. The liability insurance cov-
erage shall be placed with insurance companies authorized 1o do business in this State by the State Corpora-
tion Commission.”

The related inquiries which must be made in each instance are whether the officers and emplovees of the entity

may be considered as county officers and emplovees, and whether the entity may be considered as a separate

“political or governmental subdivision.” 1 will discuss each entity in order.

1. Fairfax County Economic Development Authority. This authority was created by Ch. 643, Acts of Assembly
of 1964 [FN1] as “a political subdivision of the Commonwealth with such public and corporate powers as are

sion appointed by the county governing body, which shall exercise and perform all powers and duties of the au-

© 2009 Thomson Reuters. Mo Claim to Orig. US Gov. Works.

hitp://web2 westlaw.com/print/printstream.aspx 7sv=8plit& prit=HTMLE& n= top&ifm=... 9/10/2009



1983-84 Va. Op. Atty. Gen, 7B, 1983-84 Va, Rep. Aty Gen, 78, 1983 WL Page 2
FB4875 (Va AG)

thority. Section 6 confers certain listed powers upon the authority, among which are included, in subsection (e}
thereof, the power “[tlo emplov a director and such other agents and employees as may be necessary, 10 serve &t
the pleasure of the commission,” and to fix thelr compensation and prescribe their duties.

*% It is clear from the sbove recited declarations of the General Assembly that the Fairfax County Economic De-
velopment Authority is a “political or governmental subdivision” separate from the county, with a separate gov-
erning body. 1 am of the opinion that, for purposes of & 15.1-386.1, the authority's officers and emplovees are
not officers and employees of the county board of supervisors and, accordingly, the board of supervisors may
not provide Hability insurance or self-insurance for those employees. Compare 1978-1979 Report of the Attor-
ney General at 116 and 141 {employees of various authorities which are similarly separate and distine? legal en-
tities). | am further of the opinfon that, because the authority was created expressly as a separate political subdi-
vision, it may itself provide insurance or self-insurance for its officers and employees pursuanito § 15.{-306 1.

2. Fairfax County Park Authority. A park authority created by local ordinance is a “public body politic and cor-
porate.” See § 15.1-1230. Once created, it is “deemed to be an instrumentality exercising public and essential
governmental functions to provide for the public health and welfare” with, among other powers, the power to
regulate its internal affairs and o do all things necessary to carry out the powers expressly granted to . Sge §
15.1-1232. An authority's powers are exercised by its members, who are appointed by the county governing

be political subdivisions. See, e.g.. Reports of the Attorney General: 1980-1981 at 277 (Fairfax County Water
Auwthority); 1974-1975 at 538 (James City Service Authority). Prior Opinions of this Office alse have recognized

General: 1977-1978 at 298; 1961-19462 ar 51, [FWNZT Accordingly, 1 am of the opinion that the Fairfax County
Park Authority is 2 separate political subdivision for purposes of § 15.1-304.1, and, consistent with the conclu-
sion stated above, the county board of supervisors may not provide insurance for the authority’s employees. The
authority itself may provide liability insurance or self-insurance for its officers and employess.

3. Fairfax County Library Board. | assume from the information provided with your letter that a county library
hoard has been established which, pursuant to statute, has management and contro! of the free public library sys-
tem. See §8 42.1-35 and 42.1-38. Prior Opinions of this Office held that the library board's power of manage-
ment and control over the free public library system includes the power to manage and control the persommel
therein, and that employees of the county library board are not employees of the county board of supervisors.
See Reports of the Attorney General: 1980-1981 at 227, 1978-1979 at 116; 1977-1978 at 233; 1975-1976 at 8C.
Consistent with the views expressed in those Opinions, 1 am of the opinion that a library board's officers and
employees are not officers and employees of the board of supervisors for purposes of § 1513061, and that,
therefore, the board of supervisors may not provide liability insurance or self-insurance for those employees.

*3 The second inguiry to be made is whether the iibrary board is a “political or governmental subdivision”
which may itself provide such insurance for its officers and employees.

The term “poiitical subdivision” is broad and comprehensive, may be used in more than one sense, and may in-
clude a governmental body of the State created for a single public purpose and authorized to exercise the sover-

eign power of the State only to a Hmited degree. See Reports of the Attorney General: 1930-1981 at 277;
£973-1974 at 217. A political subdivision is an entity created by law to aid in the administration of government,
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and, as the rem;}xem of sovereignly, it is mdeg}enéem from other governmantal bodies and may act within its dis-
cretion 1o exercise those powers conferred by law without seeking approval of & superior authority. Seg
1978-1979 Report of the Attorney General at 305,

Operation of a free public library system as authorized by statute is held to constitute a governmental function.
See § 42.1-32.1: 62 C.L5. Municipal Corporations § 679 {1948). [FN3| Management and control of this fimetion
by statute in Virginia expressly is vested in the library board, whose members are empowered o “adopt such
bylaws, rules and regulations for their own guidance and for the government of the free public library system ag
may be expedient” and whe “shall have control of the expenditures of all moneys credited to the Hbrary fund.”
Section 42.1-33 This Office has recognized that the lbrary board, once established, has the policy-making
power over the county library system, independent of any supervision by the county board of supervisors. Sse,
g.g., 1875-1976 Report of the Attorney General at 80. I am of the opinion that, for purposes of § 15.1-306.1, the
Fairfax County Library Board may be considered as the governing body of a “poiitical or governmental subdivi-
sion” which may provide liability insurance or self-insurance for its officers and employees. [FN4}

ters are Gperated as a function of the cetmty sanitary districts created pursuant to §§ 15.1-787 and 15.1-791. The
county board of supervisors is the governing body of each such district. Sge § 15.1-736. Section 15.1-791(b)
provides that each disirict created under the provisions of § 15.1-787 “shall be a sanitary district with all the
rights and powers conferred on sanitary districts by general law.” See § 21-112.22 et seq. A prior Opinion of this
Office held that, because the county governing body has management and control of the personnel function of a
sanitary disirict under general law, district employees may properly be considered employees of the county. Seg
1978-1979 Report of the Attorney General at 119, Consistent with that holding, and with the express provisions
of § 15.1-730, I am of the opinion that the community center officers and employees are officers and employees
of the Fairfax County Board of Supervisors for purposes of § 15,1-306.1, and, accordingly, the board of super-
visors may provide liability insurance or seif-insurance for them.

*4 Gerald L. Baliles
Attorney General

IFn1 Chapter 643 has been amended by the following acts: Chs. 70 and 508, Acis of Assembly of 1966, Ch.
322, Acts of Assembly of 1968; Ch. 392, Acts of Assembly of 1970; Ch. 833, Acts of Assembly of 1972; Chs.
145 and 516, Acts of Assembly of 1973; Ch. 436, Acts of Assembly of 1975; Ch. 235, Acts of Assembiy of
1976; Ch. 87, Acts of Assembly of 1979; Ch. 92, Acts of Assembly of 1980; Ch. 210, Acts of Assembly of 1981

s;on {)f par§< authozitzes and other independent govemmental authorltles

[FIN2i Section 42.1-32.1 reads in part, “[ijt is hereby deciared to be the policy of the Commonwealth, as part of
its provision for public education, to promote the ccopeaa‘nen and networking of all public, academic, special
and scheol libraries throughout the Commonwealth. It is the further intent of this article that none of its provi-
sions shall be construed to interfere with the authonomy of the governing boards of institutions of higher educa-
fion and the governing boards of public, special and school libraries.” Seg, alsg, § 42.1-46, wherein 1t is stated
that “1iit is hereby declared 1o be the policy of the Commonwealth, as part of its provision for public education,

n
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e promote the establishment and development of public lbrary service throughout its various political subdivi-
sions.” .

[FR41 But ¢f. Opmion contained in 1954-1955 Report of the Attorney General at 216 which held that, for socvial
security purposes under Title 51, 5 county free library system is not a separate juristic entity so as to constitute it
a political subdivision of the State as defined in § 51-111.2{0). The same entity may be considered a political
subdivision for some purposes and not a political subdivision for other purposes. Compare, ¢.g., 1976-1977 Re-
port of the Attommey General at 319 (Virginia Port Authority is not a political subdivision but instead is an exec-
utive agency of the State “within the narrow delimitations of § 2.1-41.2") with 1973-1974 Report of the Attor-
ney {eneral at 217 {Virginia Port Authority is a political subdivision for the purpose of the definitions in §
9-108 {now repealed—see § 9-169(2)1L

1983-84 Va. Op. Atty. Gen. 78, 1983-84 Va. Rep. Atty. Gen. 78, 1983 WL 164875 (Va A G
END OF DOCUMENT
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FARFAX COUNTY, YIRGINIA AR

\EMORANDUM

Cclober 17, 1994

T0: Agency Heads

FROM: a1 Sheikh, Risk Manager Wb
© Risk Management Divisio

et | 894
SUBJECT: Risk Management Policies

REFERENCES Board Indemnification Resolution

The referenced resolution indemnifies Fairfax County officers and employees against
claime/lawsuits that arise from job related duties. Copies of the resolution were distribuied

1o all agencies in April of this year and should be 3 part of your CopY of the Risk
$danagement Manual.

Eaclosed is 2 COpY of the revised and updated resolution as approved by the Board of
Supervisors. The revisions are primarily in the nafure of agency name changes, and new
agencies, boards and commission established in the preceding year. This copy of the
resolution should be filed in the *General’ section of the Risk Management Manual.

Quesions regarding e resolution may be referred 10 Teri Flynn of my steff at 3243040,

Erclosute

b

yame o5



513 mguim meeting of the Bosrd ol Supervisors of Fairfax County. Virginia held in
he Bowd Auditonum in e Faidfax County Government Ceoler &t Farfax, Virginia, os
\fonday. September 6. 1994, 3t which meeling 8 QUOTWm was prestnt and woling, the
following resolution wis adopted:

JHEREAS, the defsnse of governzental lmsunity does not
recessarily insulate County offlcers and suployges from civil

judgnents rendered against them in their individual capacities,
and

WHEREAS, County officers and seployses may be liabxe'

for the paysent of civil judgquents arising cut of actions whicd
they TO0Kk in eurtherance of the County’s lntersst end in thelr

scopa of authority and ceurse of smployment, and

WHEREAS, the County Attornay is authorized to represent
the County and jts Boards, departmants and aqgencies, and offlicers

and ezployess in litigatien arising froa their cenduct In ths
discharge of official dutiw,-arxd

WAERIAS, there have-been several denlels by the
county’s tlebility i{nsurance carriers of thaeir cbllgations to

provide covarage and legal dafenss of claing pressnted and

1aweuits filed against County sfflcials and esployees, the
county llamility insurance earriers have cancelled various

policies of insurance, and



rage 1

WHEIRLASL, <ertain rability claims and suits {i1ied

sgainst the County, :%s officers and employees =ay not f2i1

within the scopse of coverage afforded by policies of insurance

currently in effect, and

WHEREAS, the County may be obligated to provide legal

defense for and indemnification of its offdl

cers and ezployess in

certain cases where that obligation ie denied by its liability

{nsurance carrier,

HOW, THEREFORE, BE 1T RESOLVED:

i. The Resolution adopted by the Beard of Supsrvisors

at its reqular peeting on Monday, June 28, 1993, as subsequently

amended, concerning =indemnification and Representation of

officers and faployees® is nereby readopted as hereinaftar

azpended, Any representation by ehe County Attorney or his

designate comzenced prior te the effectiva date of this amended

sesolution under the authority of the 19383 Resolution continuss

ts be authorized until a final ovder is entered in the pending

sction,

3. Ffor purposes of this Resolution, the ters “Covity

ffleare . employees, volunteers and menbers of Boards sl



Page 3

copmissions® shail include only the follovingt the 2oard of
supervisors of Teirfax County, Virginia and its zembers, ind
those elected and appointed officers of the County of Feirfax,
virginia, and the Boards and copnissicns &nd the members therect
and their employses 23 sat forth in appendix A, vhich is hereby

incorporated by reference, and those voluntesrs lieted in
appendix A.

3. The County Attorney shall vepresent, without

charge, all County officers, enployees, velunteers and weabsers «b

goards snd Coxmissions with regpect Lo any clainm or causs of
action arising from the conduct of such officers, employess,
volunteers and meabers of Boards and Comslssions in the
dischargs of thair duties as officers, exployees, voluntsers and
reapers of Beards and Comnissions af the County of Falrfux,
virginis., S$aid conduct is hereby deened to include
sdpinistrative and professionsl paipractice, as vell &8 acts
corzitted or slleged te be committed which result.in or irt
alleged te result in éegrivatﬁcns of rights, privilegeg, &nd
izmunities quarantsed by the United States or Virginie
constitutions, or of any statute affording & cause of sction fov

dspages or injunctive relief for such deprivations,




2l
e
L3
2
™

5. “n the event of 2 real or potential conflict o

. nterest invelving rne County Attorney’s representation of he

L

County and any of its officers, employees, volunteers and

sembers of Boards and Commissions on any claim, lawsuit or

conbination of claims or jawsuits; and in the event that any

sueh conflicts of interest or octher ethical considerations right

impede effective representaticn and legal defense by tha County

Attorney, the County Atternsy shall be authorized to retain

additional counsel, at his discretion, to represent any

officers, epployees, voluntears and nepbers of Boards and

corxiesions who shell in hisz opinion require such counsel.

. A1l officsrs, enmployees, volunteers and pexbars of

soards and Commissions wvhe becoza legally obligated to pay any

claize, including but not 1imited to settlemants, suits,

satisfaction of judgments, costs of awards of attorney’s fees,

arising from the conduct of s2id officers, employess, volunteers

and members of Beards and comnissions in the discharge of their

dutieg, shall only be ertitled to indemnification thersfor viere

+ha clais shall have Dbeen determined by the County Exescutive,

upon the recoznendation of the County Attorney, to have resvit

trom actions which:

2. wers dong in good faith: and



Pege o

b, -vere donme in the reasonable beliel <het such
sctivities were in the bast intevest of the County and In the
furthsrance of the official practices &nd policies of the

countys anrd

e. were within the scope of azuthority of the person o
acting; and

4, were within ths course of exployment of the person
g6 acting; anmd

e, werd not willful, .ealicious, or wamten.

sre deterwination of the County Executive &8 to whether the .

conduct ¢f zny such officer, employee, volunteer or Beniag

2oards and Cosmissions satisflss the requiremsnts of gubgections
{a} - {s) shall b4 final.

§, The County Exscutive ls authorized to purchase in
jccordance vith estabiished procedurss and to continue in effect
eueh 1labllity insurance pollcles for County officers, gEployens,
volunteers and zmembere of Boards and commissions, 28 he deexs
cost effsctive after the recommendation of the 2isk Hansger with
1egal defense of claims thersunder to be provided in accordince

vith the terzs of the policies of insurance. The County Attorney

shall represant County offlcsrs, employsees, volunteers



and members of spards and Commissions TO the extent

deemed

necessary by him TO supplezent legal counsel provided under said

iiability insurance policies. The County Executive, on the

recompendation of the Risk HManager, is authorized to purchass, i

sccordance with established procedures, personal liabilley,

:ccldental death and dismpemberment, and automobile insurance [or

those County volunteers not 1isted in Appendix "A%. On

recorzendation of the Risk Hanagement Committee, The County

fxecutive may promulgate requlations prescribing criteria {or

gligibility for such coverage. The benefits conferved by this

Resclution upen‘County veluntesrs not listsd ln Appendix °A°

sh2ll be limited to those contained in whatever policies of

{nsurance are obtained by the {ounty Executive.

2 tp ne event shall legal fees be paid on behalf of

officers, employees, volunteers and menbers of Boards and

coznissions, or legal counsel provided by the County Attormney

for the defenss of acts alleged to have heen committed by

officers, employees, volunteers and members of Boards amnd

copnissl

oms im viclation of criminzl laws, nov shall any fines

or penalties imposed by eriminal conduct be reimbursed by the

County.



sage

-

3. <¢laips filed against the County may be ssttled [eor
amounts of $25,000 or less, including ccsts and expense incident
to 1iability, compromise settlements, suits or satisfaction of
judgesents, arising f{rom the conduct of its officersg, employees,
volunteers and pembers of Boarde and Commissions In the
af{echarge of their duties. Such settlements may be nade at the
dlscretion of the County Executive or such other officizle as
designated by the Board of supervisors after appropriate
tnvestigation and recommendation by the County Attornay. The
soard resolution of Harch 23, 1987, regarding Palagstion of
settlezent Authority is heredy incorporated by reference. '

3. Hothing contained in this Resclutien shall be
construed to sbrogate any statutory right of &ppeal from
disallovance of claims, and any person may appedl the

disallovance of & claie to the Beard of Supervisors,

10, HNothing contained in this Resolution shall bs
construed to abrogate or walvs any of governmental imrunity on
behalf of the County of Fairfax, Virginis, or of ieg officers,

cpployees, velunteers and mewmbers of gosrds and Coanlssions.
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11. The suthorization provided by thnis Resolution

small continue in effect until subd

@

apanded.

sequently rescinded or

In the evant that any provision of this fegolution 13

subseqguently determined to be vold by & court of corpetent

jurisdiction, it cnhall ba deemed severed and all other

provisions shall continue in full force and effect.

A Copy Teste:

Nores Y slhrs

Nancy Vghxs
' Clerk t® the Bosrd of Supervisors




calid Weste Disposal and Resource FRecovery Division

gelid Waste Collection and Recycling Division

Deparizent of Recresarion and Comamunity Development

pepartzent of Community Action

office f{or Childran

police Departxent

rire and Rescue Depariment

Department of Animal Control

pDepartzent of Housing and Comzunmity Developmen

pepartzent of Human Development

MclLean Community Center

neston Community Center

court Services, Fairfax Ceounty Juvenile and Domestic
relations District Court

Health Departnent®

Departzent of Information Technology

tHote: Coverage restricted to County employees. State

exployees of the Health Department, as set forth in
paragraph € of the agreement Dbelvween The Board of
Supervisers and the Virginia Department of Health, are
provided legal defense by the Office of the County

httorney, but are indemnified by the State, not by t
Board of Supervisors.




2epresentation and :ndemniflication of sultijurisdictional Boarss
and Supervisors, €.¢., Fairfax-Falls Church Comaunily Ssrvices
30ard, snhall te determined by agreement among the respective
turisdictions, See, Board of Superv.sors’ Reselution Adopticn ¢
Joint Resolution dated June 10, 1988 ({ommunity Services

Board). '







Code of Virginia
Chapter 31 - State and L ocal Government Conflict of Interests Act
§ 2.2-3100. Policy; application; construction.

The General Assembly, recognizing that our system of representative government is dependent in part upon (i)
citizen legidative members representing fully the public in the legislative process and (ii) its citizens
maintaining the highest trust in their public officers and employees, finds and declares that the citizens are
entitled to be assured that the judgment of public officers and employees will be guided by alaw that defines
and prohibits inappropriate conflicts and requires disclosure of economic interests. To that end and for the
purpose of establishing asingle body of law applicable to al state and local government officers and employees
on the subject of conflict of interests, the General Assembly enacts this State and Local Government Conflict of
Interests Act so that the standards of conduct for such officers and employees may be uniform throughout the
Commonwealth.

This chapter shall supersede all general and specia acts and charter provisions which purport to deal with
matters covered by this chapter except that the provisions of 88§ 15.2-852, 15.2-2287, 15.2-2287.1, and 15.2-
2289 and ordinances adopted pursuant thereto shall remain in force and effect. The provisions of this chapter
shall be supplemented but not superseded by the provisions on ethicsin public contracting in Article 6 (8 2.2-
4367 et seq.) of Chapter 43 of thistitle and ordinances adopted pursuant to § 2.2-3104.2 regulating receipt of
gifts.

This chapter shall be liberally construed to accomplish its purpose.

(1987, Sp. Sess., ¢. 1, § 2.1-639.1; 1990, c. 672; 2001, c. 844; 2003, c. 694; 2008, c. 532.)

§ 2.2-3100.1. Copy of chapter; review by officers and employees.

Any person required to file a disclosure statement of personal interests pursuant to subsections A or B of § 2.2-
3114, subsections A or B of § 2.2-3115 or § 2.2-3116 shall be furnished by the public body's administrator a
copy of this chapter within two weeks following the person's el ection, reelection, employment, appointment or
reappointment.

All officers and employees shall read and familiarize themselves with the provisions of this chapter.

(2004, cc. 134, 392.)

§ 2.2-3101. Definitions.

Asused in this chapter:

"Advisory agency" means any board, commission, committee or post which does not exercise any sovereign
power or duty, but is appointed by a governmental agency or officer or is created by law for the purpose of
making studies or recommendations, or advising or consulting with a governmental agency.

"Affiliated business entity relationship” means arelationship, other than a parent-subsidiary relationship, that
exists when (i) one business entity has a controlling ownership interest in the other business entity, (ii) a
controlling owner in one entity is also a controlling owner in the other entity, or (iii) there is shared

management or control between the business entities. Factors that may be considered in determining the
existence of an affiliated business entity relationship include that the same person or substantially the same



person owns or manages the two entities, there are common or commingled funds or assets, the business entities
share the use of the same offices or employees, or otherwise share activities, resources or personnel on aregular
basis, or there is otherwise a close working relationship between the entities.

"Business' means a corporation, partnership, sole proprietorship, firm, enterprise, franchise, association, trust or
foundation, or any other individual or entity carrying on a business or profession, whether or not for profit.

"Contract" means any agreement to which a governmental agency is a party, or any agreement on behalf of a
governmental agency that involves the payment of money appropriated by the General Assembly or political

subdivision, whether or not such agreement is executed in the name of the Commonwealth, or some political

subdivision thereof. "Contract” includes a subcontract only when the contract of which it isapart iswith the

officer's or employee's own governmental agency.

"Dependent” means a son, daughter, father, mother, brother, sister or other person, whether or not related by
blood or marriage, if such person receives from the officer or employee, or provides to the officer or employee,
more than one-half of his financial support.

"Employee" means all persons employed by a governmental or advisory agency, unless otherwise limited by the
context of its use.

"Financial institution" means any bank, trust company, savings institution, industrial loan association, consumer
finance company, credit union, broker-dealer as defined in § 13.1-501, or investment company or advisor
registered under the federal Investment Advisors Act or Investment Company Act of 1940.

"Gift" means any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having
monetary value. It includes services as well as gifts of transportation, local travel, lodgings and meals, whether
provided in-kind, by purchase of aticket, payment in advance or reimbursement after the expense has been
incurred. "Gift" shall not include any offer of aticket or other admission or pass unless the ticket, admission, or
passis used. "Gift" shal not include honorary degrees and presents from relatives. For the purpose of this
definition, "relative" means the donee's spouse, child, uncle, aunt, niece, or nephew; a person to whom the
donee is engaged to be married; the donee's or his spouse's parent, grandparent, grandchild, brother, or sister; or
the donee's brother's or sister's spouse.

"Governmental agency" means each component part of the legislative, executive or judicia branches of state
and local government, including each office, department, authority, post, commission, committee, and each
institution or board created by law to exercise some regulatory or sovereign power or duty as distinguished from
purely advisory powers or duties. Corporations organized or controlled by the Virginia Retirement System are
"governmental agencies" for purposes of this chapter.

"Immediate family" means (i) a spouse and (ii) any other person residing in the same household as the officer or
employee, who is a dependent of the officer or employee or of whom the officer or employee is a dependent.

"Officer" means any person appointed or elected to any governmental or advisory agency including local school
boards, whether or not he receives compensation or other emolument of office. Unless the context requires
otherwise, "officer" includes members of the judiciary.

"Parent-subsidiary relationship” means a relationship that exists when one corporation directly or indirectly
owns shares possessing more than 50 percent of the voting power of another corporation.

"Personal interest” means afinancial benefit or liability accruing to an officer or employee or to a member of
hisimmediate family. Such interest shall exist by reason of (i) ownership in abusinessif the ownership interest
exceeds three percent of the total equity of the business; (ii) annual income that exceeds, or may reasonably be



anticipated to exceed, $10,000 from ownership in real or personal property or a business; (iii) salary, other
compensation, fringe benefits, or benefits from the use of property, or any combination thereof, paid or
provided by a business or governmental agency that exceeds, or may reasonably be anticipated to exceed,
$10,000 annually; (iv) ownership of real or persona property if the interest exceeds $10,000 in value and
excluding ownership in a business, income, or salary, other compensation, fringe benefits or benefits from the
use of property; (v) personal liability incurred or assumed on behalf of abusinessif the liability exceeds three
percent of the asset value of the business; or (vi) an option for ownership of abusiness or real or personal
property if the ownership interest will consist of (i) or (iv) above.

"Personal interest in a contract” means a personal interest that an officer or employee hasin a contract with a
governmental agency, whether due to his being a party to the contract or due to a persona interest in a business
that is a party to the contract.

"Personal interest in atransaction” means a personal interest of an officer or employee in any matter considered
by his agency. Such personal interest exists when an officer or employee or amember of hisimmediate family
has a personal interest in property or a business or governmental agency, or represents or provides services to
any individual or business and such property, business or represented or served individual or business (i) isthe
subject of the transaction or (ii) may realize areasonably foreseeable direct or indirect benefit or detriment asa
result of the action of the agency considering the transaction. Notwithstanding the above, such personal interest
in atransaction shall not be deemed to exist where an elected member of alocal governing body serves without
remuneration as a member of the board of trustees of a not-for-profit entity and such elected member or member
of hisimmediate family has no personal interest related to the not-for-profit entity.

"State and local government officers and employees’ shall not include members of the General Assembly.

"State filer" means those officers and employees required to file a disclosure statement of their persona
interests pursuant to subsection A or B of § 2.2-3114.

"Transaction" means any matter considered by any governmental or advisory agency, whether in a committee,
subcommittee, or other entity of that agency or before the agency itself, on which official action istaken or
contempl ated.

(1987, Sp. Sess., . 1, § 2.1-639.2; 1988, c. 536; 1992, c. 865; 1993, c. 303; 1994, cc. 74, 724, 1995, c. 495;
1996, c. 77; 1997, c. 641; 2001, c. 844; 2003, c. 694, 2004, cc. 134, 392.)

§2.2-3102. Application.

This article appliesto generally prohibited conduct that shall be unlawful and to state and local government
officers and employees.

(1987, Sp. Sess,, ¢. 1, § 2.1-639.3; 2001, c. 844.)

§ 2.2-3103. Prohibited conduct.

No officer or employee of a state or local governmental or advisory agency shall:

1. Solicit or accept money or other thing of value for services performed within the scope of his official duties,

except the compensation, expenses or other remuneration paid by the agency of which heis an officer or
employee. This prohibition shall not apply to the acceptance of specia benefits that may be authorized by law;



2. Offer or accept any money or other thing of value for or in consideration of obtaining employment,
appointment, or promotion of any person with any governmental or advisory agency;

3. Offer or accept any money or other thing of value for or in consideration of the use of his public position to
obtain a contract for any person or business with any governmental or advisory agency;

4. Use for his own economic benefit or that of another party confidential information that he has acquired by
reason of his public position and which is not available to the public;

5. Accept any money, loan, gift, favor, service, or business or professional opportunity that reasonably tends to
influence him in the performance of his official duties. This subdivision shall not apply to any political
contribution actually used for political campaign or constituent service purposes and reported as required by
Chapter 9.3 (8§ 24.2-945 et seq.) of Title 24.2;

6. Accept any business or professional opportunity when he knows that there is a reasonabl e likelihood that the
opportunity is being afforded him to influence him in the performance of his official duties;

7. Accept any honorariafor any appearance, speech, or article in which the officer or employee provides
expertise or opinions related to the performance of his officia duties. The term "honoraria” shall not include
any payment for or reimbursement to such person for his actual travel, lodging, or subsistence expenses
incurred in connection with such appearance, speech, or article or in the alternative a payment of money or
anything of value not in excess of the per diem deduction allowable under § 162 of the Internal Revenue Code,
as amended from time to time. The prohibition in this subdivision shall apply only to the Governor, Lieutenant
Governor, Attorney General, Governor's Secretaries, and heads of departments of state government;

8. Accept a gift from a person who has interests that may be substantially affected by the performance of the
officer's or employee's official duties under circumstances where the timing and nature of the gift would cause a
reasonabl e person to question the officer's or employee's impartiality in the matter affecting the donor.
Violations of this subdivision shall not be subject to criminal law pendlties; or

9. Accept gifts from sources on a basis so frequent as to raise an appearance of the use of his public office for
private gain. Violations of this subdivision shall not be subject to criminal law penalties.

(1987, Sp. Sess., ¢. 1, § 2.1-639.4; 1994, cc. 663, 815, 851; 2001, c. 844; 2006, cc. 787, 892.)
§ 2.2-3104. Prohibited conduct for certain officers and employees of state government.

In addition to the prohibitions contained in § 2.2-3103, no state officer or employee shall, during the one year
after the termination of his public employment or service, represent a client or act in a representative capacity
on behalf of any person or group, for compensation, on any matter before the agency of which he was an officer
or employee.

For the purposes of this section, "state officer or employee" shall mean (i) the Governor, Lieutenant Governor,
Attorney General, and officers appointed by the Governor, whether confirmation by the General Assembly or
by either house thereof is required or not, who are regularly employed on a full-time salaried basis; those
officers and employees of executive branch agencies who report directly to the agency head; and those at the
level immediately below those who report directly to the agency head and are at a payband 6 or higher and (ii)
the officers and professional employees of the | egidative branch designated by the joint rules committee of the
Genera Assembly. For the purposes of this section, the General Assembly and the legislative branch agencies
shall be deemed one agency.



The prohibitions of this section shall apply only to persons engaged in activities that would require registration
as alobbyist under § 2.2-422.

Any person subject to the provisions of this section may apply to the Attorney General, as provided in § 2.2-
3126, for an advisory opinion as to the application of the restriction imposed by this section on any post-public
employment position or opportunity.

(1994, cc. 727, 776, § 2.1-639.4:1; 2001, c. 844.)

§ 2.2-3104.01. Prohibited conduct; bids or proposals under the Virginia Public Procurement Act, Public-Private
Transportation Act, and Public-Private Education Facilities and Infrastructure Act.

A. Neither the Governor, his political action committee, or the Governor's Secretaries, if the Secretary is
responsible to the Governor for an executive branch agency with jurisdiction over the matters at issue, shall
knowingly solicit or accept a contribution, gift, or other item with avalue greater than $50 from any bidder,
offeror, or private entity, or from an officer or director of such bidder, offeror, or private entity, who has
submitted a bid or proposal to an executive branch agency that is directly responsible to the Governor pursuant
to the Virginia Public Procurement Act (8 2.2-4300 et seq.), the Public-Private Transportation Act of 1995 (8
56-556 et seq.), or the Public-Private Education Facilities and Infrastructure Act of 2002 (8§ 56-575.1 et seq.) (i)
during the period between the submission of the bid and the award of the public contract under the Virginia
Public Procurement Act or (ii) following the submission of a proposal under the Public-Private Transportation
Act of 1995 or the Public-Private Education Facilities and Infrastructure Act of 2002 until the execution of a
comprehensive agreement thereunder.

B. The provisions of this section shall apply only for public contracts, proposals, or comprehensive agreements
where the stated or expected value of the contract is $5 million or more. The provisions of this section shall not
apply to contracts awarded as the result of competitive sealed bidding as defined in § 2.2-4301.

C. Any person who knowingly violates this section shall be subject to acivil penalty of $500 or up to two times
the amount of the contribution or gift, whichever is greater. The attorney for the Commonwealth shall initiate
civil proceedings to enforce the civil penalties. Any civil penalties collected shall be payable to the State
Treasurer for deposit to the general fund.

(2010, c. 732; 2011, c. 624.)

§ 2.2-3104.02. Prohibited conduct for constitutional officers.

In addition to the prohibitions contained in § 2.2-3103, no constitutional officer shall, during the one year after
the termination of his public service, act in arepresentative capacity on behalf of any person or group, for
compensation, on any matter before the agency of which he was an officer.

The provisions of this section shall not apply to any attorney for the Commonwealth.

Any person subject to the provisions of this section may apply to the attorney for the Commonwealth for the
jurisdiction where such person was elected as provided in § 2.2-3126, for an advisory opinion asto the
application of the restriction imposed by this section on any post-public employment position or opportunity.

(2011, c. 591.)

§ 2.2-3104.1. Exclusion of certain awards from scope of chapter.



The provisions of this chapter shall not be construed to prohibit or apply to the acceptance by (i) any employee
of alocal government, or (ii) ateacher or other employee of alocal school board of an award or payment in
honor of meritorious or exceptional services performed by the teacher or employee and made by an organization
exempt from federal income taxation pursuant to the provisions of Section 501(c)(3) of the Internal Revenue
Code.

(2001, c. 48, § 2.1-639.4:2; 2008, cc. 478, 497.)
§ 2.2-3104.2. Ordinance regulating receipt of gifts.

The governing body of any county, city, or town may adopt an ordinance setting a monetary limit on the
acceptance of any gift by the officers, appointees or employees of the county, city or town and requiring the
disclosure by such officers, appointees or employees of the receipt of any gift.

(2003, c. 694.)
§ 2.2-3105. Application.

This article proscribes certain conduct relating to contracts by state and local government officers and
employees. The provisions of this article shall be supplemented but not superseded by the provisions on ethics
in public contracting in Article 6 (8 2.2-4367 et seq.) of Chapter 43 of thistitle.

(1987, Sp. Sess,, c. 1, § 2.1-639.5; 2001, ¢. 844; 2003, c. 694.)

§ 2.2-3106. Prohibited contracts by officers and employees of state government and Eastern VirginiaMedical
School.

A. No officer or employee of any governmental agency of state government or Eastern VirginiaMedical School
shall have apersonal interest in a contract with the governmental agency of which he is an officer or employee,
other than his own contract of employment.

B. No officer or employee of any governmental agency of state government or Eastern VirginiaMedica School
shall have apersonal interest in a contract with any other governmental agency of state government unless such
contract is (i) awarded as aresult of competitive sealed bidding or competitive negotiation as defined in § 2.2-
4301 or (ii) isawarded after afinding, in writing, by the administrative head of the governmental agency that
competitive bidding or negotiation is contrary to the best interest of the public.

C. The provisions of this section shall not apply to:

1. An employee's personal interest in additional contracts of employment with his own governmental agency
that accrue to him because of amember of hisimmediate family, provided the employee does not exercise any
control over the employment or the employment activities of the member of hisimmediate family and the
employee is not in a position to influence those activities;

2. The personal interest of an officer or employee of a state institution of higher education or the Eastern
VirginiaMedical School in additional contracts of employment with his own governmental agency that accrue
to him because of amember of hisimmediate family, provided (i) the officer or employee and the immediate
family member are engaged in teaching, research or administrative support positions at the educational
ingtitution or the Eastern VirginiaMedical Schoal, (ii) the governing board of the educational institution finds
that it isin the best interests of the institution or the Eastern Virginia Medical School and the Commonwealth
for such dua employment to exist, and (iii) after such finding, the governing board of the educational institution



or the Eastern VirginiaMedical School ensures that the officer or employee, or the immediate family member,
does not have sole authority to supervise, evaluate or make personnel decisions regarding the other;

3. An officer's or employee's personal interest in a contract of employment with any other governmental agency
of state government;

4. Contracts for the sale by a governmental agency or the Eastern Virginia Medical School of services or goods
at uniform prices available to the general public;

5. An employee's personal interest in a contract between a public institution of higher education in Virginia or
the Eastern VirginiaMedical School and a publisher or wholesaler of textbooks or other educational materials
for students, which accrues to him solely because he has authored or otherwise created such textbooks or
materials,

6. An employee's personal interest in a contract with his or her employing public institution of higher education
to acquire the collections or scholarly works owned by the employee, including manuscripts, musical scores,
poetry, paintings, books or other materials, writings, or papers of an academic, research, or cultural valueto the
institution, provided the president of the institution approves the acquisition of such collections or scholarly
works as being in the best interests of the institution's public mission of service, research, or education;

7. Subject to approva by the board of visitors, an employee's personal interest in a contract between the Eastern
VirginiaMedical School or a public institution of higher education in Virginiathat operates a school of
medicine or dentistry and a not-for-profit nonstock corporation that operates a clinical practice within such
public institution of higher education or the Eastern VirginiaMedical School and of which such employeeisa
member or employee;

8. Subject to approval by the relevant board of visitors, an employee's personal interest in a contract for research
and development or commercialization of intellectual property between a public institution of higher education
in Virginiaor the Eastern VirginiaMedical School and a business in which the employee has a persondl

interest, if (i) the employee's personal interest has been disclosed to and approved by such public institution of
higher education or the Eastern VirginiaMedical School prior to the time at which the contract is entered into;
(i) the employee prompitly files a disclosure statement pursuant to § 2.2-3117 and thereafter files such
statement annually on or before January 15; (iii) the institution has established aformal policy regarding such
contracts, approved by the State Council of Higher Education or, in the case of the Eastern Virginia Medical
School, aformal policy regarding such contracts in conformity with any applicable federal regulations that has
been approved by its board of visitors; and (iv) no later than December 31 of each year, the institution or the
Eastern VirginiaMedical School files an annual report with the Secretary of the Commonwealth disclosing each
open contract entered into subject to this provision, the names of the parties to each contract, the date each
contract was executed and its term, the subject of each contractual arrangement, the nature of the conflict of
interest, the institution's or the Eastern Virginia Medical School's employee responsible for administering each
contract, the details of the institution's or the Eastern VirginiaMedical School's commitment or investment of
resources or finances for each contract, and any other information requested by the Secretary of the
Commonwealth; or

9. Subject to approval by the relevant board of visitors, an employee's personal interest in a contract between a
public institution of higher education in Virginia or the Eastern Virginia Medical School and abusinessin
which the employee has a personal interest, if (i) the personal interest has been disclosed to the institution or the
Eastern VirginiaMedical School prior to the time the contract is entered into; (ii) the employeefilesa
disclosure statement pursuant to 8 2.2-3117 and thereafter annually on or before January 15; (iii) the employee
does not participate in the institution's or the Eastern Virginia Medical School's decision to contract; (iv) the
president of the institution or the Eastern VirginiaMedical School finds and certifies in writing that the contract
isfor goods and services needed for quality patient care, including related medical education or research, by the



institution's medical center or the Eastern Virginia Medical School, its affiliated teaching hospitals and other
organizations necessary for the fulfillment of its mission, including the acquisition of drugs, therapies and
medical technologies; and (v) no later than December 31 of each year, the institution or the Eastern Virginia
Medical School files an annual report with the Secretary of the Commonwealth disclosing each open contract
entered subject to this provision, the names of the parties to each contract, the date each contract was executed
and its term, the subject of each contractual arrangement, the nature of the conflict of interest, the institution's or
the Eastern VirginiaMedical School's employee responsible for administering each contract, the details of the
ingtitution's or the Eastern VirginiaMedical School's commitment or investment of resources or finances for
each contract, and any other information requested by the Secretary of the Commonwealth.

D. Notwithstanding the provisions of subdivisionsC 8 and C 9, if the research and development or
commercialization of intellectual property or the employee's personal interest in a contract with abusinessis
subject to policies and regulations governing conflicts of interest promulgated by any agency of the United
States government, including the adoption of policies requiring the disclosure and management of such conflicts
of interests, the policies established by the Eastern VirginiaMedical School pursuant to such federa
requirements shall constitute compliance with subdivisions C 8 and C 9, upon notification by the Eastern
VirginiaMedica School to the Secretary of the Commonwealth by January 31 of each year of evidence of their
compliance with such federal policies and regulations.

E. The board of visitors may delegate the authority granted under subdivision C 8 to the president of the
ingtitution. If the board elects to delegate such authority, the board shall include this delegation of authority in
the formal policy required by clause (iii) of subdivision C 8. In those instances where the board has del egated
such authority, on or before December 1 of each year, the president of the relevant institution shall file areport
with the relevant board of visitors disclosing each open contract entered into subject to this provision, the names
of the parties to each contract, the date each contract was executed and its term, the subject of each contractual
arrangement, the nature of the conflict of interest, the institution's or the Eastern VirginiaMedical School's
employee responsible for administering each contract, the details of the institution's or the Eastern Virginia
Medical School's commitment or investment of resources or finances for each contract, the details of how
revenues are to be dispersed, and any other information requested by the board of visitors.

(1987, Sp. Sess., c. 1, § 2.1-639.6; 1989, c. 74; 1991, c. 470; 1993, c. 876; 1995, c. 403; 1998, c. 838; 2001, c.
844; 2002, cc. 87, 478; 2003, c. 646; 2006, c. 839.)

§ 2.2-3107. Prohibited contracts by members of county boards of supervisors, city councils and town councils.

A. No person elected or appointed as a member of the governing body of a county, city or town shall have a
personal interest in (i) any contract with his governing body, or (ii) any contract with any governmenta agency
that is a component part of hislocal government and which is subject to the ultimate control of the governing
body of which heisamember, or (iii) any contract other than a contract of employment with any other
governmental agency if such person's governing body appoints a magjority of the members of the governing
body of the second governmental agency.

B. The provisions of this section shall not apply to:

1. A member's personal interest in a contract of employment provided (i) the officer or employee was employed
by the governmental agency prior to July 1, 1983, in accordance with the provisions of the former Conflict of
Interests Act, Chapter 22 (8 2.1-347 et seq.) of Title 2.1 asit existed on June 30, 1983, or (ii) the employment
first began prior to the member becoming a member of the governing body;

2. Contracts for the sale by a governmental agency of services or goods at uniform prices available to the
public; or



3. A contract awarded to amember of a governing body as aresult of competitive sealed bidding where the
governing body has established a need for the same or substantially similar goods through purchases prior to the
election or appointment of the member to serve on the governing body. However, the member shall have no
involvement in the preparation of the specifications for such contract, and the remaining members of the
governing body, by written resolution, shall state that it isin the public interest for the member to bid on such
contract.

(1987, Sp. Sess., ¢. 1, § 2.1-639.7; 2001, c. 844.)
§ 2.2-3108. Prohibited contracts by members of school boards.

A. No person elected or appointed as amember of alocal school board shall have a personal interest in (i) any
contract with his school board or (ii) any contract with any governmental agency that is subject to the ultimate
control of the school board of which he is amember.

B. The provisions of this section shall not apply to:

1. A member's personal interest in a contract of employment provided the employment first began prior to the
member becoming a member of the school board,;

2. Contracts for the sale by a governmental agency of services or goods at uniform prices available to the
public; or

3. A contract awarded to a member of a school board as a result of competitive sealed bidding where the school
board has established a need for the same or substantially similar goods through purchases prior to the election
or appointment of the member to serve on the school board. However, the member shall have no involvement in
the preparation of the specifications for such contract, and the remaining members of the school board, by
written resolution, shall state that it isin the public interest for the member to bid on such contract.

(1996, c. 548, § 2.1-639.7:1; 2001, c. 844.)
§ 2.2-3109. Prohibited contracts by other officers and employees of local governmental agencies.

A. No other officer or employee of any governmental agency of local government shall have a personal interest
in a contract with the agency of which heis an officer or employee other than his own contract of employment.

B. No officer or employee of any governmental agency of local government shall have a personal interest in a
contract with any other governmental agency that is a component of the government of his county, city or town
unless such contract is (i) awarded as aresult of competitive sealed bidding or competitive negotiation as
defined in § 2.2-4301 or is awarded as aresult of a procedure embodying competitive principles as authorized
by subdivisions A 10 or A 11 of § 2.2-4343 or (ii) is awarded after afinding, in writing, by the administrative
head of the governmental agency that competitive bidding or negotiation is contrary to the best interest of the
public.

C. The provisions of this section shall not apply to:

1. An employee's personal interest in additional contracts for goods or services, or contracts of employment
with his own governmental agency that accrue to him because of a member of hisimmediate family, provided
the employee does not exercise any control over (i) the employment or the employment activities of the member
of hisimmediate family and (ii) the employee is not in a position to influence those activities or the award of
the contract for goods or services;



2. An officer's or employee's persona interest in a contract of employment with any other governmenta agency
that is a component part of the government of his county, city or town;

3. Contracts for the sale by a governmental agency of services or goods at uniform prices available to the
genera public;

4. Members of local governing bodies who are subject to § 2.2-3107;
5. Members of local school boards who are subject to § 2.2-3108; or

6. Any ownership or financial interest of members of the governing body, administrators, and other personnel
serving in a public charter school in renovating, lending, granting, or leasing public charter school facilities, as
the case may be, provided such interest has been disclosed in the public charter school application as required
by § 22.1-212.8.

(1987, Sp. Sess,, ¢. 1, §2.1-639.8; 1996, c. 548; 2001, c. 844; 2004, c. 530; 2009, c. 862.)
§ 2.2-3110. Further exceptions.
A. The provisions of Article 3 (8 2.2-3106 et seq.) of this chapter shall not apply to:

1. The sale, lease or exchange of real property between an officer or employee and a governmental agency,
provided the officer or employee does not participate in any way as such officer or employee in such sale, lease
or exchange, and thisfact is set forth as a matter of public record by the governing body of the governmental
agency or by the administrative head thereof;

2. The publication of official notices;

3. Contracts between the government or school board of atown or city with a population of less than 10,000 and
an officer or employee of that town or city government or school board when the total of such contracts
between the town or city government or school board and the officer or employee of that town or city
government or school board or a business controlled by him does not exceed $10,000 per year or such amount
exceeds $10,000 and is less than $25,000 but results from contracts arising from awards made on a sealed bid
basis, and such officer or employee has made disclosure as provided for in § 2.2-3115;

4. An officer or employee whose sole personal interest in a contract with the governmental agency is by reason
of income from the contracting firm or governmental agency in excess of $10,000 per year, provided the officer
or employee or amember of hisimmediate family does not participate and has no authority to participate in the
procurement or letting of such contract on behalf of the contracting firm and the officer or employee either does
not have authority to participate in the procurement or letting of the contract on behalf of his governmental
agency or he disqualifies himself as a matter of public record and does not participate on behalf of his
governmental agency in negotiating the contract or in approving the contract;

5. When the governmental agency is a public institution of higher education, an officer or employee whose
personal interest in a contract with the institution is by reason of an ownership in the contracting firm in excess
of three percent of the contracting firm's equity or such ownership interest and income from the contracting firm
isin excess of $10,000 per year, provided that (i) the officer or employee's ownership interest, or ownership and
income interest, and that of any immediate family member in the contracting firm is disclosed in writing to the
president of the institution, which writing certifies that the officer or employee has not and will not participate
in the contract negotiations on behalf of the contracting firm or the institution, (ii) the president of the institution
makes a written finding as a matter of public record that the contract isin the best interests of the institution,

(iii) the officer or employee either does not have authority to participate in the procurement or letting of the



contract on behalf of the institution or disqualifies himself as a matter of public record, and (iv) does not
participate on behalf of the institution in negotiating the contract or approving the contract;

6. Except when the governmental agency is the Virginia Retirement System, contracts between an officer's or
employee's governmental agency and a public service corporation, financia institution, or company furnishing
public utilities in which the officer or employee has a personal interest, provided the officer or employee
disgualifies himself as a matter of public record and does not participate on behalf of his governmental agency
in negotiating the contract or in approving the contract;

7. Contracts for the purchase of goods or services when the contract does not exceed $500;

8. Grants or other payment under any program wherein uniform rates for, or the amounts paid to, all qualified
applicants are established solely by the administering governmental agency; or

9. An officer or employee whose sole personal interest in a contract with his own governmental agency is by
reason of his marriage to his spouse who is employed by the same agency, if the spouse was employed by such
agency for five or more years prior to marrying such officer or employee.

B. Neither the provisions of this chapter nor, unless expressly provided otherwise, any amendments thereto shall
apply to those employment contracts or renewals thereof or to any other contracts entered into prior to August
1, 1987, which were in compliance with either the former Virginia Conflict of Interests Act, Chapter 22 (8§ 2.1-
347 et seq.) or the former Comprehensive Conflict of Interests Act, Chapter 40 (8 2.1-599 et seq.) of Title 2.1 at
the time of their formation and thereafter. Those contracts shall continue to be governed by the provisions of the
appropriate prior Act. Notwithstanding the provisions of subdivision (f) (4) of § 2.1-348 of Title 2.1 in effect
prior to July 1, 1983, the employment by the same governmental agency of an officer or employee and spouse
or any other relative residing in the same household shall not be deemed to create a material financia interest
except when one of such personsis employed in adirect supervisory or administrative position, or both, with
respect to such spouse or other relative residing in his household and the annual salary of such subordinateis
$35,000 or more.

(1987, Sp. Sess., . 1, § 2.1-639.9; 1990, c. 51; 1993, c. 303; 1994, cc. 450, 713; 1997, c. 641, 2001, c. 844;
2006, c. 839; 2010, cc. 301, 304.)

§2.2-3111. Application.

This article proscribes certain conduct by state and local government officers and employees having a personal
interest in atransaction.

(1987, Sp. Sess., ¢. 1, § 2.1-639.10; 2001, c. 844.)
§ 2.2-3112. Prohibited conduct concerning personal interest in a transaction; exceptions.

A. Each officer and employee of any state or local governmental or advisory agency who has a personal interest
in atransaction:

1. Shall disqualify himself from participating in the transaction if (i) the transaction has application solely to
property or a business or governmental agency in which he has a personal interest or a business that has a
parent-subsidiary or affiliated business entity relationship with the businessin which he has a personal interest
or (i) heis unable to participate pursuant to subdivision 2, 3 or 4. Any disqualification under the provisions of
this subdivision shall be recorded in the public records of the officer's or employee's governmental or advisory
agency. The officer or employee shall disclose his personal interest asrequired by § 2.2-3114 E or 2.2-3115 E
and shall not vote or in any manner act on behalf of his agency in the transaction. The officer or employee shall



be prohibited from (i) attending any portion of a closed meeting authorized by the Virginia Freedom of
Information Act (8§ 2.2-3700 et seq.) when the matter in which he has a personal interest is discussed and (i)
discussing the matter in which he has a personal interest with other governmental officers or employees at any
time;

2. May participate in the transaction if heis amember of abusiness, profession, occupation, or group of three or
more persons the members of which are affected by the transaction, and he complies with the declaration
requirements of § 2.2-3114 F or 2.2-3115 G;

3. May participate in the transaction when a party to the transaction isaclient of hisfirm if he does not
personally represent or provide services to such client and he complies with the declaration requirements of §
2.2-3114 G or 2.2-3115 H; or

4. May participate in the transaction if it affects the public generally, even though his personal interest, asa
member of the public, may also be affected by that transaction.

B. Disqualification under the provisions of this section shall not prevent any employee having a personal
interest in atransaction in which his agency isinvolved from representing himself or amember of his
immediate family in such transaction provided he does not receive compensation for such representation and
provided he complies with the disqualification and relevant disclosure requirements of this chapter.

C. Notwithstanding any other provision of law, if disqualifications of officers or employees in accordance with
this section leave less than the number required by law to act, the remaining member or members shall
constitute a quorum for the conduct of business and have authority to act for the agency by mgjority vote, unless
aunanimous vote of all membersisrequired by law, in which case authority to act shall require a unanimous
vote of remaining members. Notwithstanding any provisions of this chapter to the contrary, members of alocal
governing body whose sole interest in any proposed sale, contract of sale, exchange, lease or conveyanceis by
virtue of their employment by a business involved in a proposed sale, contract of sale, exchange, lease or
conveyance, and where such member's or members vote is essentia to a constitutional majority required
pursuant to Article V11, Section 9 of the Constitution of Virginiaand § 15.2-2100, such member or members of
the local governing body may vote and participate in the deliberations of the governing body concerning
whether to approve, enter into or execute such sale, contract of sale, exchange, lease or conveyance. Official
action taken under circumstances that violate this section may be rescinded by the agency on such terms as the
interests of the agency and innocent third parties require.

D. The provisions of subsection A shall not prevent an officer or employee from participating in a transaction
merely because such officer or employeeis aparty in alegal proceeding of acivil nature concerning such
transaction.

E. The provisions of subsection A shall not prevent an employee from participating in a transaction regarding
textbooks or other educational materia for students at state institutions of higher education, when those
textbooks or materials have been authored or otherwise created by the employee.

(1987, Sp. Sess., ¢. 1, § 2.1-639.11; 2001, c. 844; 2003, c. 694; 2007, c. 613.)

§2.2-3113. Application.

This article requires disclosure of certain personal and financial interests by state and local government officers
and employees.

(1987, Sp. Sess,, ¢. 1, § 2.1-639.12; 2001, c. 844.)



§ 2.2-3114. Disclosure by state officers and employees.

A. The Governor, Lieutenant Governor, Attorney General, Justices of the Supreme Court, judges of the Court of
Appeals, judges of any circuit court, judges and substitute judges of any district court, members of the State
Corporation Commission, members of the Virginia Workers Compensation Commission, members of the
Commonwealth Transportation Board, members of the Board of Trustees of the Virginia Retirement System,
and members of the State L ottery Board and other persons occupying such offices or positions of trust or
employment in state government, including members of the governing bodies of authorities, as may be
designated by the Governor or, in the case of officers or employees of the legidlative branch, by the Joint Rules
Committee of the General Assembly, shall file, as a condition to assuming office or employment, a disclosure
statement of their personal interests and such other information asis specified on the form set forthin § 2.2-
3117 and thereafter shall file such a statement annually on or before January 15. When the filing deadline fals
on a Saturday, Sunday, or lega holiday, the disclosure statement shall be filed on the next day that is not a
Saturday, Sunday, or legal holiday.

B. Nonsalaried citizen members of all policy and supervisory boards, commissions and councilsin the
executive branch of state government, other than the Commonwealth Transportation Board, members of the
Board of Trustees of the Virginia Retirement System, and the State L ottery Board, shall file, as a condition to
assuming office, adisclosure form of their personal interests and such other information asis specified on the
form set forth in § 2.2-3118 and thereafter shall file such form annually on or before January 15. When the
filing deadline falls on a Saturday, Sunday, or legal holiday, the disclosure statement shall be filed on the next
day that is not a Saturday, Sunday, or legal holiday. Nonsalaried citizen members of other boards, commissions
and councils, including advisory boards and authorities, may be required to file adisclosure form if so
designated by the Governor, in which case the form shall be that set forth in § 2.2-3118.

C. The disclosure forms required by subsections A and B shall be provided by the Secretary of the
Commonwealth to each officer and employee so designated, including officers appointed by legisative
authorities, not later than November 30 of each year. Disclosure forms shall be filed and maintained as public
records for five years in the Office of the Secretary of the Commonwealth.

D. Candidates for the offices of Governor, Lieutenant Governor or Attorney Genera shall file adisclosure
statement of their personal interests as required by § 24.2-502.

E. Any officer or employee of state government who has a personal interest in any transaction before the
governmental or advisory agency of which heisan officer or employee and who is disqualified from
participating in that transaction pursuant to subdivision A 1 of § 2.2-3112, or otherwise el ects to disqualify
himself, shall forthwith make disclosure of the existence of hisinterest, including the full name and address of
the business and the address or parcel number for the real estate if the interest involves a business or real estate,
and his disclosure shall also be reflected in the public records of the agency for five yearsin the office of the
administrative head of the officer's or employee's governmental agency or advisory agency or, if the agency has
aclerk, in the clerk's office.

F. An officer or employee of state government who is required to declare hisinterest pursuant to subdivision A
2 of §2.2-3112, shall declare hisinterest by stating (i) the transaction involved, (ii) the nature of the officer's or
employee's personal interest affected by the transaction, (iii) that heis amember of a business, profession,
occupation, or group the members of which are affected by the transaction, and (iv) that he is able to participate
in the transaction fairly, objectively, and in the public interest. The officer or employee shall either make his
declaration orally to be recorded in written minutes for his agency or file a signed written declaration with the
clerk or administrative head of his governmental or advisory agency, as appropriate, who shall, in either case,
retain and make available for public inspection such declaration for a period of five years from the date of
recording or receipt. If reasonable timeis not available to comply with the provisions of this subsection prior to



participation in the transaction, the officer or employee shall prepare and file the required declaration by the end
of the next business day.

G. An officer or employee of state government who is required to declare hisinterest pursuant to subdivision A
3 of § 2.2-3112, shall declare hisinterest by stating (i) the transaction involved, (ii) that a party to the
transaction isaclient of hisfirm, (iii) that he does not personally represent or provide services to the client, and
(iv) that heis able to participate in the transaction fairly, objectively, and in the public interest. The officer or
employee shall either make his declaration orally to be recorded in written minutes for his agency or filea
signed written declaration with the clerk or administrative head of his governmental or advisory agency, as
appropriate, who shall, in either case, retain and make available for public inspection such declaration for a
period of five years from the date of recording or receipt. If reasonable time is not available to comply with the
provisions of this subsection prior to participation in the transaction, the officer or employee shall prepare and
file the required declaration by the end of the next business day.

(1987, Sp. Sess., c. 1, § 2.1-639.13; 1988, cc. 767, 849; 1992, c. 710; 1993, c. 303; 1997, c. 641; 2001, cc. 217,
844; 2003, c. 694; 2005, c. 169; 2006, c. 779.)

§ 2.2-3114.1. Filings of statements of economic interests by General Assembly members.

Thefiling of a current statement of economic interests by a General Assembly member, member-elect, or
candidate for the General Assembly pursuant to 88 30-110 and 30-111 of the General Assembly Conflict of
Interests Act (8 30-100 et seq.) shall suffice for the purposes of this chapter (8§ 2.2-3100 et seq.). The Secretary
of the Commonwealth may obtain from the Clerk of the House of Delegates or the Senate, as appropriate, a
copy of the statement of a General Assembly member who is appointed to a position for which a statement is
required pursuant to 8 2.2-3114. No General Assembly member, member-elect, or candidate shall be required to
file a separate statement of economic interests for the purposes of § 2.2-3114.

(2002, c. 36.)
§ 2.2-3115. Disclosure by local government officers and employees.

A. The members of every governing body and school board of each county and city and of towns with
populations in excess of 3,500 shall file, as a condition to assuming office or employment, a disclosure
statement of their personal interests and other information as is specified on the form set forth in § 2.2-3117 and
thereafter shall file such a statement annually on or before January 15.

The members of the governing body of any authority established in any county or city, or part or combination
thereof, and having the power to issue bonds or expend funds in excess of $10,000 in any fiscal year, shal file,
as a condition to assuming office, a disclosure statement of their personal interests and other information asis
specified on the form set forth in § 2.2-3118 and thereafter shall file such a statement annually on or before
January 15, unless the governing body of the jurisdiction that appoints the members requires that the members
filethe form set forth in 8 2.2-3117.

Persons occupying such positions of trust appointed by governing bodies and persons occupying such positions
of employment with governing bodies as may be designated to file by ordinance of the governing body shall
file, as a condition to assuming office or employment, a disclosure statement of their personal interests and
other information asis specified on the form set forth in 8 2.2-3117 and thereafter shall file such a statement
annually on or before January 15.

Persons occupying such positions of trust appointed by school boards and persons occupying such positions of
employment with school boards as may be designated to file by an adopted policy of the school board shall file,
as a condition to assuming office or employment, a disclosure statement of their personal interests and other



information as is specified on the form set forth in § 2.2-3117 and thereafter shall file such a statement annually
on or before January 15.

B. Nonsalaried citizen members of local boards, commissions and councils as may be designated by the
governing body shall file, as a condition to assuming office, a disclosure form of their personal interests and
such other information as is specified on the form set forth in § 2.2-3118 and thereafter shall file such form
annually on or before January 15.

C. The disclosure forms required by subsections A and B shall be provided by the Secretary of the
Commonwealth to the clerks of the governing bodies and school boards not later than November 30 of each
year, and the clerks of the governing body and school board shall distribute the forms to designated individuals
no later than December 10 of each year. Forms shall be filed and maintained as public records for five yearsin
the office of the clerk of the respective governing body or school board. Forms filed by members of governing
bodies of authorities shall be filed and maintained as public records for five yearsin the office of the clerk of
the governing body of the county or city.

D. Candidates for membership in the governing body or school board of any county, city or town with a
population of more than 3,500 persons shall file a disclosure statement of their personal interests as required by
§ 24.2-502.

E. Any officer or employee of local government who has a personal interest in any transaction before the
governmental or advisory agency of which heisan officer or employee and who is disqualified from
participating in that transaction pursuant to subdivision A 1 of § 2.2-3112 or otherwise electsto disqualify
himself, shall forthwith make disclosure of the existence of his interest, including the full name and address of
the business and the address or parcel number for the real estate if the interest involves a business or real estate,
and his disclosure shall be reflected in the public records of the agency for five years in the office of the
administrative head of the officer's or employee's governmental or advisory agency.

F. In addition to any disclosure required by subsections A and B, in each county and city and in towns with
populationsin excess of 3,500, members of planning commissions, boards of zoning appeals, real estate
assessors, and all county, city and town managers or executive officers shall make annual disclosures of al their
interestsin real estate located in the county, city or town in which they are elected, appointed, or employed.
Such disclosure shall include any business in which such persons own an interest, or from which incomeis
received, if the primary purpose of the businessisto own, develop or derive compensation through the sale,
exchange or development of real estate in the county, city or town. Such disclosure shall be filed as a condition
to assuming office or employment, and thereafter shall be filed annually with the clerk of the governing body of
such county, city or town on or before January 15. Such disclosures shall be filed and maintained as public
records for five years. Forms for the filing of such reports shall be prepared and distributed by the Secretary of
the Commonwealth to the clerk of each governing body.

G. An officer or employee of local government who is required to declare his interest pursuant to subdivision A
2 of § 2.2-3112 shall declare hisinterest by stating (i) the transaction involved, (ii) the nature of the officer's or
employee's personal interest affected by the transaction, (iii) that heis amember of a business, profession,
occupation, or group the members of which are affected by the transaction, and (iv) that he is able to participate
in the transaction fairly, objectively, and in the public interest. The officer or employee shall either make his
declaration orally to be recorded in written minutes of his agency or file a signed written declaration with the
clerk or administrative head of his governmental or advisory agency, as appropriate, who shall, in either case,
retain and make available for public inspection such declaration for a period of five years from the date of
recording or receipt. If reasonable timeis not available to comply with the provisions of this subsection prior to
participation in the transaction, the officer or employee shall prepare and file the required declaration by the end
of the next business day. The officer or employee shall aso oraly disclose the existence of the interest during



each meeting of the governmental or advisory agency at which the transaction is discussed and such disclosure
shall be recorded in the minutes of the meeting.

H. An officer or employee of local government who isrequired to declare his interest pursuant to subdivision A
3 of § 2.2-3112, shall declare hisinterest by stating (i) the transaction involved, (ii) that a party to the
transaction isaclient of hisfirm, (iii) that he does not personally represent or provide services to the client, and
(iv) that heis able to participate in the transaction fairly, objectively, and in the public interest. The officer or
employee shall either make his declaration orally to be recorded in written minutes for his agency or filea
signed written declaration with the clerk or administrative head of his governmental or advisory agency, as
appropriate, who shall, in either case, retain and make available for public inspection such declaration for a
period of five years from the date of recording or receipt. If reasonable time is not available to comply with the
provisions of this subsection prior to participation in the transaction, the officer or employee shall prepare and
file the required declaration by the end of the next business day.

(1987, Sp. Sess,, C. 1, § 2.1-639.14; 1988, c. 849; 1995, c. 495; 1996, c. 526; 2000, ¢. 317; 2001, cc. 217, 844;
2003, c. 694.)

§ 2.2-3116. Disclosure by certain constitutional officers.

For the purposes of this chapter, holders of the constitutional offices of treasurer, sheriff, attorney for the
Commonwealth, clerk of the circuit court and commissioner of the revenue of each county and city, shall be
deemed to be local officers and shall be required to file the Statement of Economic Interests set forth in § 2.2-
3117. These officers shall file statements pursuant to § 2.2-3115 and candidates shall file statements as required
by § 24.2-502.

(1988, c. 469, § 2.1-639.14:1; 2001, c. 844.)



Code of Virginia
Virginia Gover nmental Frauds Act

§ 18.2-498.1. Short title.

This article shall be known and cited as the Virginia Governmental Frauds Act.
(1980, c. 472.)

§ 18.2-498.2. Definitions.

When used in this article, the term:

1. "Person” includes any natural person, any trust or association of persons, formal or otherwise, or any
corporation, partnership, company or other legal or commercial entity.

2. "Commercia dealing" shall mean any offer, acceptance, agreement, or solicitation to sell or offer to sell or
distribute goods, services or construction, to the Commonwealth of Virginia, or any local government within the
Commonwealth or any department or agency thereof.

(1980, c. 472.)
§ 18.2-498.3. Misrepresentations prohibited.

Any person, in any commercia dealing in any matter within the jurisdiction of any department or agency of the
Commonwealth of Virginia, or any local government within the Commonwealth or any department or agency
thereof, who knowingly falsifies, conceals, misleads, or covers up by any trick, scheme, or device a material
fact, or makes any false, fictitious or fraudulent statements or representations, or makes or uses any false writing
or document knowing the same to contain any false, fictitious or fraudulent statement or entry, shall be guilty of
aClass 6 felony.

(1980, c. 472.)
§ 18.2-498.4. Duty to provide certified statement.

A. The Commonwealth, or any department or agency thereof, and any local government or any department or
agency thereof, may require that any person seeking, offering or agreeing to transact business or commerce with
it, or seeking, offering or agreeing to receive any portion of the public funds or moneys, submit a certification
that the offer or agreement or any claim resulting therefrom is not the result of, or affected by, any act of
collusion with another person engaged in the same line of business or commerce; or any act of fraud punishable
under this article.

B. Any person required to submit a certified statement as provided in subsection A above who knowingly
makes a false statement shall be guilty of aClass 6 felony.

(1980, c. 472.)

§ 18.2-498.5. Actions on behalf of Commonwealth or localities.



The Attorney General on behalf of the Commonwealth, or the attorney for the Commonwealth, on behalf of the

county or city as the case may be may institute actions and proceedings for any and al violations occurring
within their jurisdictions.

(1980, c. 472.)



%, County of Fairfax, Virginia

Office of the County Attorney
Suite 549, 12000 Government Center Parlkoway
Fairfax, Virginia 22035-0064

Phone: {703) 324-2421, Fax: {703) 324-2665
www.fairfaxcounty. gov

DATE: April 29, 2009

T4k Nancy Vehrs
Clerk to the Board of Supervisors

FROM: David P. Bobzien, County Attorney
Office of the County Attorney

SUBJECT: Preparation of Written Minutes for Boards, Authorities, and Commissions

REF.: Matter ID 104276

Past policy of the Board of Supervisors calls for County boards, authorities, and commissions
to keep minutes of their meetings and to send those minutes to your office. Please note that the
2009 General Assembly passed legislation to amend the Virginia Freedom of Information Act
to specify that the minutes of public bodies shall be in writing, but the new legislation provides
that this change is declaratory of existing law. The Governor has approved this legislation, and
it will become effective on and after July 1, 2009. Please advise the County staff coordinators
of the County's boards, authorities, and commissions of this new legislation.

Also, please note that such minutes need to meet the requirements in Va. Code § 2.2-3707 as
set forth in the attachment. More specifically, these minutes shall include (1) the date, time,
and location of the meeting; (2) the members of the public body recorded as present and
absent; and (3) a summary of the discussion on matters proposed, deliberated or decided, and a
record of any votes taken.

If you have any questions, please feel free to contact me or Senior Assistant County Attomey
Michael Long.

Attachment: 2009 Virginia Acts of Assembly, Chapter 628

cel Anthony H. Griffin, County Executive
Catherine A. Chianese, Assistant County Executive

Wai7profawd VDocumentst 1 04276\ MHL W Correspondence\2 15533 doo




VIRGINIA ACTS OF ASSEMBLY — 2005 SESSION

CHAFPTER 628

An Act to amend and reenact § 2.2-3707 of the Code of Virginia, relating to the Freedom of Information
Act; meeting minutes.

51319}
Approved March 27, 2009

Be it enacted by the Geaeral Assembly of Virginia:

1. That § 2.2-3707 of the Code of Virginia is amended and reenacted as follows:

§ 2.2-3707. Meetings to be public; notice of meetings; recordings; minutes.

A. All meetings of public bodies shall be open, except as provided in §§ 2.2-3707.01 and 2.2-3711.

B. No meeting shall be conducted through telephonic, video, electronic or other communication
means where the members are not physically assembled to discuss or transact public business, except as
provided in § 2.2-3708, 2:2-3709 2.2-3708.1 or as may be specifically provided in Title 54.1 for the
summary suspension of professional licenses.

C. Every public body shall give notice of the date, iime, and location of its meetings by placing the
notice in a prominent public location at which notices are regularly posted and in the office of the clerk
of the public body, or+in“the cas¢ of a public body that has no clerk, in the office of the chief
admimstrator. All state public bodies subject to the provisions of this chapter shall also post notice of
their meetings on-their websites and on the: electrofiic: calendar maintained by the Virginia Information
Téckinologies Agency commonly known as the Commonwealth Calendar. Publication of mecting notices
by electronic means by other public bodies shall be encouraged. The notice shall be posted at least thwee
working days prior to the mecting. Notices for meetings of state public bodies on which there is at least
one member appointed by the Governor shall state whether or not public comment will be received at
the meeting and, if so, the approximate point during the meeting when public comment will be Teceived.

I3. Notice, reasonable under the circumstance, of special or emergency meetings shall be given
contemporanecusly with the notice provided members of the public body conducting the meeting.

B. Any person may annuzlly file a written request for notification with a public body. The request
shall include the requester's name, address, zip code, daytime telephone number, electronic mail address,
if available, and organization, if any. The public body receiving such request shall provide notice of all
meetings directly to each such person. Without objection by the person, the public body may provide
electronic notice of all meetings n response fo such requests.

F. At least one copy of all agenda packets and, unless exempt, all materials fusnished to members of
a public body for a meeting shall be made available for public inspection at the same time such
documents are furnished to the members of the public body.

(3. Nothing in this chapter shall be construed to prohibit the gathering or atiendance of two or more
members of a public body (i) at any place or function where no part of the purpose of such gathering or
attendance is the discussion or transaction of any public business, and such gathering or attendance was
not called or prearranged with any purpose of discussing or transacting any business of the public body
or (ii) at a public forum, candidate appearance, or debate, the purpose of which is to inform the
electorate and not to transact public business or to hold discussions relating to the transaction of public
business, even though the performance of the members individually or collectively in the conduct of
public business may be a topic of discussion or debate at such public mecting. The notice provisions of
this chapter shall not apply to informal meetings or gatherings of the members of the General Assembly.

H. Any person may photograph, film, record or otherwise reproduce any portion of a meeting
required to be open. The public body conducting the meeting may adopt rules governing the placement
and use of equipment necessary for broadcasting, photographing, filming or recording a2 meeting to
prevent interference with the proceedings.

1. Minutes shall be recorded at all open meetings. However, minutes shall not be required to be iaken
at deliberations of (i) standing and other committess of the General Assembly; (ii) legislative interim
study commissions and commitiees, including the Virginia Code Commission; (iii) study committees or
cominissions appointed by the Governor; or (iv) study commissions or study committees, or any other
committess or subcommittees appointed by the governing bodies or schoel boards of counties, cities and
towns, except where the membership of any such commission, commitiee or subcommittee includes a
majority of the goveming body of the county, city or town or school board.

Minutes, including drafi minutes, and all other records of open meetings, including audio or
audiofvisual records shall be desmed public records and subject to the provisions of this chapter.

Minutes shall be in writing and shall include; but are set Hmited #o; (i) the date, time, and location
of the meeting; (i} the members of the public body recorded as present and absent; and (1ii) a summary
of the discussion on mafters proposed, deliberated or decided, and a record of any votes taken. In
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addition, for electronic communication meetings conducted in accordance with § 2.2-3708, minues of
state public bodies shall include (a) the identity of the members of the public body =t each remoke
location identified in the notice who participated in the meeting through electronic communications
means, (b} the identity of the members of the public body who were physically assembled at the
primary of central meeting location, and (¢} the identity of the members of the public body who were
sot present at the locations identified in clauses (a) and (b), but who monitored such meeting through
electronic communications means.

3. That the provisions of this act are declaratory of existing law.



County of Fairfax, Virginia

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Faurfax County
Office of the County Attomey

Suite 349, 12000 Government Comter Parkway

Fairfax, Virginia 72035-0064

Fhone: (7033 324.2421; Fax: {703) 324-2685

www. isiriancounty. gov

]

July 30, 2008

Re: The Virginia Freedom of Information Act and the Virginia Public Records Act

Dear Member of a Board, Authority, or Commussion:

The Fairfax County Board of Supervisors recently appointed or reappointed you as 2 member
of a board, authority, or commission. Virginia law generally requires that all such persons be
provided with copies of the Virginia Freedom of Information Act (“FOIA”) and the Virginia
Public Records Act (“Public Records Act”}. Enclosed are updated copies of both Acts. Please
retain these copies for your use, but please note that the Virginia General Assembly frequently
amends sections of these Acts, so you should be alert to future changes. These changes
typically become effective on July 1 of each year. You may contact this Office if you have any
guestions concermning possible amendments to these Acts.

In regard to the FOIA, please note that boards, authorities, and commissions appointed by the
Board of Supervisors are considered public bodies for the purposes of the FOIA. Please note
that with some exceptions, the FOIA generzlly requires: (1) that all meetings of public bodies
shall be conducted in public; (2) that every public body shall give notice of its meetings;

(3) that every public body shall have minutes recorded of its open meetings; and (4) that public
records shall be available for inspection and copying. ’

Except for those limited emergency situations described in Virginia Code § 2.2-3708.1, Board-
appointed public bodies may not conduct their meetings electronically, and for that reason, no
member may participate in a public meeting unless that person is physically present. Also,
please note that an illegal electronic meeting would include a conference telephone call or
simultaneous exchanges of e-mail between three or more members of a public body or between
a quorum, if less than three members of the constituent body. Also, Board-appointed public
bodies may not vote by secret ballot. Finally, Virginia Code § 2.2-3702 provides that all
persons who are appointed to & public body are required to read and become familiar with the

provisions of the FOIA.

You may find updated copies of the FOIA and related information on the Intemet site of the
Virginia Freedom of Information Advisory Council at http./dis.state va.us/foiacouncil.itm.
Also, the Virginia Freedom of Information Advisory Council has authority to issue advisory
opinions concerning the FOIA, and Maria §. X. Bverett, the Executive Director of the Freedom




Letier to Members of Bozrds, Authorities, and Commissions
July 30, 2008
Page Z

of Information Advisory Council, frequently issues such opinions on the FOIA. 1 think that
you will find two recent opinions on electronic meetings and the use of e-mail to be of
particular interest, so 1 am enclosing copies of those two opimons.

In regard o the Public Records Act, please pote that Virginia Code § 42.1-76.1 provides that
persons who are appointed to serve on the governing body of any agency of a political
subdivision that is subject to the Public Records Act also are reguired to read and become
farniliar with the Public Records Act. The definition of the term “agency” is broad encugh 1©
include boards and commissions of political subdivisions.

Please note that persons appointed to serve on some other Board-appointed boards, authorities,
and commissions are required to file annual financial statements, and for that reason, such
persons are given copies of the Virginia State and Local Conflict of Interests Act (“Conflict
Act”). Because you are not required to make an annual disclosure of such interests for this
appointment, ] am not providing you with s copy of the Conflict Act, but please know that
there are state laws pertaining to such conflicts.’ If you would Iike to have a copy of the
Conflict Act, please contact the Clerk to the Board, and if vou have any questions concerming
any possible conflict, please feel free to contact this Office.

If you have any guestions, please feel free to contact me, Deputy County Attorney Peter D.
Andreoli, Jr., or Senior Assistant County Attorney Michael Long at {703} 324-2421.

Very truly vours,

% 4

David P. Bobzien
County Attomey

Enclosures: FOIA (as effective July 1, 2008)
Letter to Robin Lind from Maria J. K. Everett dated August 31, 2004
Letter to Vonna L. Privett from Maria J. K. Everett dated November 12, 2002

Public Records Act (as effective July 1, 2008}

sl 7prolawl 1 \Documentsi 007 53WHL\Correspondencei1 68839 .doc

' Members of some Board-appointed boards, authorities, and commissions are required to fle
annual financial statements. 1f you have been appointed to serve on another Board-appointed
board, authority, or commission that requires such annual financial statements, then by virue
of that other appointment, you are required fo file an annual statement of Snancial interests.
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= VIRGINIA FREEDOM OF INFORMATION ADVISORY COUNCIL

11 COMMONWEALTH OF VIRGINIA

e
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AO-19-04
August 31, 2004

#ir. Robin Ling
Goochiand, Virginia

The staff of the Fresdom of information Advisory Council is authorized to issue advisory
opinions. The ensuing staff advisory opinion is based solely upon the information presented
in your g-mail of May 17, 2004, and telephone conversation of May 20, 2004,

Disar Mr. Lind:

vou have asked a guestion concerning the application of the Virginia Freedom of information
Act (FOIA) to e-maiis betwaen members of an electoral board.

Pursuant io § 24.2-106 of the Code of Virginia, every locality in the Commonweaith has a
smree-member electoral board o sdminister and ovsrsee the locality's elections. The
slectoral board is a public body, and § 24.2-107 expliciily stales that meetings of local
electoral boards are subject to the provisions of FOIA. FOIA defines 2 meeting al § 2.2-3701
as work sessions, when sitting physically, or through telephonic video equipment pursuant {o
§ 2.2-3708, as a body or entity, or as an informal assemblage of (i} as many as three
members or (i) & quorum, if less than thres, of the constituent membership. Because the
siectoral board is comprised of only three members, a gathering of two members of the
board constitutes a quorum, and thus a discussion of public business belween two members
of an electoral board would be a2 meeting under FOIA,

In light of this definition of a meeting, you ask if the exchange of e-mails between two
members of the electoral board would constitute a meeting under FOIA. You indicate that
iast year, when you served as chairman of the Goochland Eiectoral Board, you directed that
all e-mails between members of the board be copied to the local registrar for her to keep on
file and open to public inspection. However, you now ask if in addition to being a public
record, the use of the e-mail constitutes a meeting that should be noticed under FOIA.

The Supreme Court of Virginia recently had the opportunity fo address the use of e-mall
under FOIA and to determine whether use of e-mail between members of a public body
might be subject to the meeting provisions of FOIA.! The Gourt held that use of e-mail did
not constitute a meeting, because the definition of a "mesting” under FOIA entails 2 degree
of simuitaneity. The Court found that e-mail was more akin to traditional forms of written
correspondence, such as a lefter or a facsimile, and that there may be a significant delay
hetween he tima 2n e-mall communication is sent and received and when a response is
sent. It is important to note that the Court stopped short of saying that use of e-mall could
never be 2 meeting under FOIA, The dispositive determination in examining &-mail under the
mesting provisions of FOIA Is to examine how the e-mail was used. Members of public
nndies naad not refrain from using e-mall in 8 manner that is the equivalent of sending &
istier: however, members of public bodies should be cautioned against using e-mallin a
rmanner thal appears o entall simuiiansity.

El?tip:;’fﬁ%&s&ai&wafaeasf’gfeﬁgsfﬁﬁégcauﬁeéiispsﬁ%éﬁﬁ@mé 9 04.htm #179/200R
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in conclusion, members of a local electoral board sre not viglating FOIA by using e-mail to
cammusaicaé_e with one snother, As you noled In your question, however, e-malis relating lo
the %raﬁsaciaof} of public business are public records subject to access under FOIA,
Therefors, while not mandated by FOIA, itis 2 good idea fo continue 1o implerment 2 system
such as me. one you‘have described where all e-mails are copied to the reglstrar and kept on
fite for public inspection. Furthermore, from a public relations standpoint, itls important to
remgfnbsr that the palicy of FOIA at subsection B of § 2.2-3700 is {6 afford every opporiunity
o citizens fo‘w;i{:ess the operations of government. Members of public bodies are advised o
keep this policy in mind when deciding to use e-mail to communicatgé with one angther
concerning substantive matlers.

Thank vou for contacting this office. | hope that | have bean of assistance.

Bincerely,

Maria JK, Everefl
Executive Direcior

igen Seck v. Shefon, No. 030723 {March 5, 2004},

© 20041 FOIA COUNCIL HOME | DLS HOME | GENERAL ASSEMBLY HOME

hitp://dls.state.va.us/groups/foiacouncil/ops/04/A0_19_04.htm T/29/2008



Chapter 37 of Title 2.2

The Virginia Freedom of Information Act

2.2-3780.
2.2-3791.
2.2-3702.
2.2-3703.
2.2-3704.
2.2-3764.1.

2.2-3705.
2.2-3705.1.

2.2-3705.2.
2.2-3705.3.
2.2-3785.4.
2.2-3705.5.
2.2-3705.6.
2.2-3765.7.
2.2-3705.8.
2.2-3706.
2.2-3707.
2.2-3707.81.
2.2-3701.5.
2.2-3708.
2.2-3708.1
2.2-3709.
2.2-3710.
2.2-3711.
2.2-2712.

2.2-3713.
2.2-3714.

{Effective July 1, 2008)

Short title; policy.

Definitions.

Notice of chapler,

Public bodies and records te whick chapter inappiicable; voter
registration and election records; access by persons incarcerated in a
state, local, or federal correctional facility.

Public records te be open to inspection; precedure for requesting
records and responding fo request; charges.

Posting of notice of rights and responsibilities by state public bodies;
assistance by the Freedom of Information Advisory Council.
{Repealed].

Ezciusions to application of chapter; exclusion of general application
o public bodies.

Exclusions to application of chapter; records relating o public
safety.

Exclusions te application of chapter; records relating to
administrative investigations.

Exclusions to application of chapier; educationsl records and certain
records of educational institutions.

Exclusions to application of chapter; bealth and social services
records,

Exclusions to application of chapter; proprietary records 2nd trade
secrets,

Exclusions to application of chapter; records of specific public
bodies and certain other Hmited exemptions.

Limitation on record exclusions.

Disclosure of criminal records; limitations.

Meetings to be public; notice of meetings; recordings;

minufes,

Meetings of the General Assembly.

Posting of minutes for state boards and commissions.

Electronic communication meetings; appiicability; physical
guorum required; notice; report

Participation in meetings in event of emergeney; certain
disabilities; distance from meeting location for certain public
bodies.

[Expired.]

Transactien of public business other than by votes ai meetings
prohibited.

Ciesed meetings sutheorized for certain Hmited purposes.

Closed meetings procedures; certification of proceedings.
Proceedings for enforcement of chapter.

Yiolations and penalties,



§ 2.2-3700, Short title; policy.

A. This chapter may be cited as "The Virginia Freedom of Information Act.”

B. By enacting this chapter, the General Assembly ensures the people of the
Commonwesalth ready access to public records in the custedy of a public body or its
officers and employees, and free entry to meetings of public bodies wherein the business
of the people is being conducted. The affairs of government are not intended to be
conducted in an atmosphere of secrecy since at all times the public is to be the
beneficiary of any action taken at any level of government. Unless a public body or its
officers or emnployees specifically elect to exercise an exemption provided by this chapter
or any other statute, every meeting shall be open to the public and all public records shall
he available for inspection and copying upon request. All public records and meetings
shall be presumed open, unless an exemption is properly invoked.

The provisions of this chapter shall be liberally construed to promote an increased
awareness by all persons of govemmental activities and afford every opportunity to
citizens to witness the operations of government. Any exemption from public access to
records or meetings shall be narrowly construed and no record shall be withheld or
meeting closed to the public unless specifically made exempt pursuant to this chapter or
other specific provision of law. This chapter shall not be construed to discourage the free
discussion by government officials or employees of public matiers with the citizens of the

Commonwealth.

ATl public bodies and their officers and employees shall make reasonable efforts o reach
an agreement with a requester concerning the production of the records requested.

Any ordinance adopted by a local governing body that conflicts with the provisions of
this chapter shall be void.

§ 2.2-3701. Definitions.
As used in this chapter, unless the context requires a different meaning:
nClosed meeting” means a meeting from which the public is excluded.

"Electronic communication” means any audio or combined audio and visual
communication method.

"Emergency” means an unforeseen circumstance rendering the notice required by this
chapter impossible or impracticable and which circumstance requires immediate action.

"Meeting” or “meetings" means the meetings including work sessions, when sitting
physically, or through telephonic or video equipment pursuant to § 2.2-3708 or 2.2-
3708.1, as a body or entity, or 2s an informal assemblage of (i) as many as three members
or {ii} a quorumn, if less than three, of the constituent membership, wherever held, with or

b




without minutes being taken, whether or not votes are cast, of any public body. The
gathering of employess of a public body shall not be desmed a "meeting” subiect to the

provisions of this chapier.

"(ypen meeting” or "public meeting” means a meeting at which the public may be present.

"Pyblic body” means any legislative body, authority, board, bureau, commission, district
or agency of the Commonwealth or of any political subdivision of the Commonwealth,
including cities, towns and counties, municipal councils, governing bodies of counties,
school boards and planning commissions; boards of visitors of public institutions of
higher education; and other organizations, corporations or agencies in the
Commonwealth supported wholly or principally by public funds. It shall include (1) the
Virginia Birth-Related Neurological Injury Compensation Program and its board of
directors established pursuant to Chapter 50 (§ 38.2-5000 et seq.) of Title 38.2 and (ii}
any committee, subcommittee, or other entity however designated, of the public body
created to perform delegated functions of the public body or to advise the public bedy. It
shall not exclude any such committee, subcommittee or entity because it has private
sector O citizen members. Corporations organized by the Virginia Retirement System are
"sublic bodies” for purposes of this chapter.

For the purposes of the provisions of this chapter applicable 1o access to public records,
constitutional officers shall be considered public bodies and, except as otherwise
expressly provided by law, shall have the same obligations to disclose public records as
other custodians of public records.

"Public records” means all writings and recordings that consist of letters, words or
numbers, or their equivalent, set down by handwriting, typewriting, printing,
photostatting, photography, magnetic impulse, optical or magneto-optical form,
mechanical or electronic recording or other form of data compilation, however stored,
and regardiess of physical form or characteristics, prepared or owned by, or in the
possession of a public body or its officers, employees or agents in the transaction of

public business.

"Regional public body” means a unit of government organized as provided by law within
defined boundaries, as determined by the General Assembly, whose members are
appointed by the participating local governing bodies, and such unit includes two or more

counties or cities.

"Seholastic records” means those records containing information directly related to a
student and maintained by a public body that is an educational agency or institution or by
a person acting for such agency or mstitution.

§ 2.2-3702. Notice of chapter.

Any person slected, reelected, appointed or reappointed to any body not excepied fom
this chapter shall (i) be furnished by the public body's administrator or legal counsel with



a copy of this chapter within two weeks following election, reslection, appointment or
reappointment and (il) read and become familiar with the provisions of this chapter.

§ 2.2-3703. Public bodies and records to which chapter inapplicable; voter
registration and election records; access by persons incarcerated in a state, local, or

federal correctional facility.
A. The provisions of this chapter shall not apply to:

1. The Virginia Parole Board, except that (i) information from the Virginia Parole Board
providing the number of inmates considered by such Board for discretionary parole, the
number of inmates granted or denied parole, and the number of parolees retumed to the
custody of the Department of Corrections solely as a result ofa determination by such
Roard of a violation of parole shall be open o inspection and available for release, ona
monthly basis, as provided by § 2.2-3704 and (ii) all records concerning the finances of
the Virginia Parole Board shall be public records and subject to the provisions of this
chapter. The information required by clause (i) shall be furnished by offense, sex, race,
age of the inmate, and the locality in which the conviction was obtained, upon the request
of the party seeking the information;

2. Petit juries and grand junes;
3. Family assessment and planning teams established pursuant to § 2.2-5207;
4, The Virginia State Crime Commission; and

5. 'The records required by law to be maintained by the clerks of the courts of record, as
defined in § 1-212, and courts not of record, as defined in § 16.1-69.5. However, other
records maintained by the clerks of such courts shall be public records and subject to the

provisions of this chapter.

B. Public access to voter registration and election records shall be governed by the
provisions of Title 24.2 and this chapter. The provisions of Title 24.2 shall be controlling

in the event of any conflict.

C. No provision of this chapter or Chapter 21 (§ 30-178 et seq.) of Title 30 shall be
construed to afford any rights to any person (i) incarcerated in a state, local or federal
correctional facHity, whether or not such facility is () located in the Commonweaith or
(b) operated pursuant to the Corrections Private Management Act {(§ 53.1-261 etseq.jor
(ii) civilly comsmitted pursuant to the Sexually Violent Predators Act (§ 37.2-900 =t $80.).
However, this subsection shall not be construed to prevent such persons from exercising
their constitutionally protected rights, including, but not limited to, their right to call for
evidence in their favor in 2 criminal prosscution.




§ 2.2-3704. Public records to be open to inspection; procedurs for requesting
records and responding to request; charges.

A. Except as otherwise specifically provided by law, all public records shall be open to
inspection and copying by any citizens of the Commonwealth during the regular office
hours of the custodian of such records. Access to such records shall not be denied to
citizens of the Commonweaith, representatives of newspapers and magazines with
circulation in the Commonwealth, and representatives of radio and tslevision stations
broadcasting in or into the Commonwealth. The custodian may require the requester to
provide his name and legal address. The custodian of such records shall take all necessary
precautions for their preservation and safekeeping,

B. A request for public records shall identify the requested records with reasonable
specificity. The request need not make reference to this chapter in order to invoke the
provisions of this chapter or to impose the time limits for response by a public bedy. Any
public body that is subject to this chapter and that is the custodian of the requested
records shall prompily, but in all cases within five working days of receiving a request,
provide the requested records to the requester or make one of the following responses in

writing:

1. The requested records are being entirely withheld because their release is prohibited by
law or the custodian has exercised his discretion to withhold the records in accordance
with this chapter. Such response shall identify with reasonable particularity the volume
and subject matter of withheld records, and cite, as to each category of withheld records,
the specific Code section that authorizes the withholding of the records.

2. The requested records are being provided in part and are being withheld in part
because the release of part of the records is prohibited by law or the custodian has
exercised his discretion to withhold a portion of the records in accordance with this
chapter. Such response shall identify with reasonable particularity the subject matter of
withheld portions, and cite, as to each category of withheld records, the specific Code
section that authorizes the withholding of the records. When a portion of a requested
record is withheld, the public body may delete or excise only that portion of the record to
which an exemption applies and shall release the remainder of the record.

3. The requested records could not be found or do not exist. However, if the public body
that received the request knows that another public body has the requested records, the
response shall include contact information for the other public body.

4. Tt is not practically possible to provide the requested records or to determine whether
they are available within the five-work-day period. Such response shall specify the
conditions that make a response impossible. If the response is made within five working
days, the public body shall have an additional seven work days m which fo provide one

of the four preceding responses.



C. Any public body may petition the appropriate court for additional time to respond to 2
request for records when the request is for an extraordinary volume of records or requires
an extraordinarily lengthy search, and a response by the public body within the time
required by this chapter will prevent the public body from meeting its operational
responsibilities. Before proceeding with the petition, however, the public body shall make
reasonable efforis o reach an agreement with the requester concerning the production of '

the records requested. .

D. Subject to the provisions of subsections G and J, no public body shall be required to
create a new record if the record does not already exist. However, a public body may
abstract or summarize information under such terms and conditions as agreed between
the requester and the public body.

E. Failure to respond to a request for records shall be deemed a denial of the request and
shall constitute a viclation of this chapier.

F. A public body may make reasonable charges not to exceed its actual cost incurred in
accessing, duplicating, supplying, or searching for the requested records. No public body
shall impose any extraneous, intermediary or surplus fees or expenses to recoup the
general costs associated with creating or maintaining records or transacting the general
business of the public body. Any duplicating fee charged by a public body shall not
exceed the actual cost of duplication. The public body may aiso make a reasonable
charge for the cost incurred in supplying records produced from a geographic information
systern at the request of anyone other than the owner of the land that is the subject of the
request. However, such charges shall not exceed the actual cost to the public bedy in
supplying such records, except that the public body may charge, on a pro rata per acre
basis, for the cost of creating topographical maps developed by the public body, for such
maps or portions thereof, which encompass a contiguous area greater than 50 acres. All
charges for the supplying of requested records shall be estimated in advance at the
request of the citizen.

G. Public records mainiained by a public body in an electronic data processing systern,
computer database, or any other structured collection of data shall be made available to a
requester at 2 reasonable cost, not to exceed the actual cost in accordance with subsection
F. When electronic or other databases are combined or contain exempt and nonexempt
records, the public body may provide access to the exempt records if not otherwise
prohibited by law, but shall provide access to the nonexempt records as provided by this

chapter.

Public bodies shall produce nonexempt records maintained in an electronic database in
any tangible medium identified by the requester, including, where the public body has the
capability, the option of posting the records on a website or delivering the records
through an electronic mail address provided by the requester, if that redium is used by
the public body in the regular course of business. No public body shall be required to
produce records from an electronic database in a format not regularly used by the public
body. However, the public body shall make reasonable efforts to provide records in any



format under such terms and conditions as agreed between the reguester and public body,
including the payment of reasonable costs. The excision of exempt fields of information
from a database or the conversion of data from one available format o another shall not
be desmed the creation, preparation or compilation of 2 new public record.

H. In any case where a public body determines in advance that charges for producing the
requested records are likely to exceed 8200, the public body may, before continuing to
process the request, require the requester to agree to payment of & deposit not to exceed
the amount of the advance determination. The deposit shall be credited toward the final
cost of supplying the requested records. The period within which the public body shall
respond under this section shall be tolled for the amount of time that elapses between
notice of the advance determination and the response of the requester.

1. Before processing a request for records, a public body may require the requester to pay
any amounts owed to the public body for previous requests for records that remain unpaid

30 days or more after billing.

J. Every public body of state government shali compile, and annually update, an index of
computer databases that contains at a minimum those databases created by them on or
after July 1, 1997. "Computer database" means a structured collection of data or records
residing in a computer. Such index shall be a public record and shall include, at 2
munimum, the following information with respect to each database listed therein: a list of
data fields, a description of the format or record layout, the date last updated, a list of any
data fields to which public access is restricted, a description of each format in which the
database can be copied or reproduced using the public body's computer facilities, and a
schedule of fees for the production of copies in each available form. The form, context,
language, and guidelines for the indices and the databases to be indexed shall be
developed by the Virginia Information Technologies Agency in consultation with the
Librarian of Virginia and the State Archivist. The public body shall not be required to
disclose its software security, including passwords.

§ 2.2-3704.1. Posting of notice of rights and responsibilities by state public bodies;
assistance by the Freedom of Information Advisory Council.

A. All state public bodies created in the executive branch of state government and subject
to the provisions of this chapter shall make available the following information fo the
public upon request and shall post such information on the Intemnet:

1. A plain English explanation of the rights of a requester under this chapter, the
procedures to obtain public records from the public body, and the responsibilities of the
public body in complying with this chapter. For purposes of this subdivision "plain
English" means written in nontechnical, readily understandable language using words of
cornmon everyday usage and avoiding legal terms and phrases or other terms and words
of art whose usage or special meaning primarily is limited to a particular field or

profession;

3



3. Contact information for the person designated by the public body to (i) assist a
requester in making 3 request for records or (if) respond to requests for public records;

and

3. Any policy the public body has concerning the type of public records it routinely
withholds from release as permitied by this chapter.

B. The Freedom of Information Advisory Council, created pursuant to § 30-178, shall
assist in the development and implementation of the provisions of subsection A, upon

request.
§ 2.2-3705.
Repealed by Acts 2004, ¢. 650.

§ 2.2-3705.1. Exclusions to application of chapter; exclusions of general application
to public bodies.

The following records are excluded from the provisions of this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by

law:

1. Personne! records containing information concerning identifiable individuals, except
that access shall not be denied to the person who is the subject thereof. Any person who
is the subject of any personnel record and who is 18 years of age or older may waive, in
writing, the protections afforded by this subdivision. If the protections are so waived, the
public body shall open such records for inspection and copying.

2. Written advice of legal counse! to state, regional or local public bodies or the officers
or employees of such public bodies, and any other records protected by the attorney-

client privilege.

3. Legal memoranda and other work prédnci compiled specifically for use in litigation or
for use in an active administrative investigation concerning a matter that is properly the
" subject of a closed meeting under § 2.2-3711.

4. Any test or examination used, administered or prepared by any public body for
purposes of evaluation of (i) any student or any student's performance, (ii) any employee
or employment seeker's qualifications or aptitude for employment, retention, or
promeotion, or (iii) qualifications for any license or certificate issued by a public body.

As used in this subdivision, "test or examination” shall include (a) any scoring key for
any such test or examination and (b) any other document that would jeopardize the
security of the test or examination. Nothing contained in this subdivision shall prohibit
the release of test scores or results as provided by law, or limit access to individual
records as provided by law. However, the subject of such employment tests shall be




entitled to review and inspect all records relative to his performance on such employment
tesis,

When, in the reasonable opinion of such public body, any such test or examination no
lorger has any potential for fiture use, and the security of future tests or examinaiions
will not be jeopardized, the test or examination shall be made available to the public.
However, minimum competency tests administered to public school children shall be
made available to the public contemporaneously with statewide release of the scores of
those taking such tests, but in no event shall such tests be made available to the public
later than six months after the administration of such tests.

5. Records recorded in or compited exclusively for use in closed meetings lawfully held
pursuant to § 2.2-3711. However, no record that is otherwise open to inspection under
this chapter shall be deemed exempt by virtue of the fact that it has been reviewed or
discussed in a closed mesting.

6. Vendor proprietary information software that may be in the official records of a public
body. For the purpose of this subdivision, "vendor propristary software” means computer
programs acquired from a vendor for purposes of processing data for agencies or political
subdivisions of the Commonwealth.

7. Computer software developed by or for a state agency, state-supported mstitution of
higher education or political subdivision of the Commonwealth.

8. Appraisals and cost estimates of real property subjectioa proposed purchase, sale or
lease, prior to the completion of such purchase, sale or tease.

9. Records concerning reserves established in specific claims administered by the
Department of the Treasury through its Division of Risk Management as provided in
Article 5 (§ 2.2-1832 et seq.) of Chapter 18 of this title, or by any county, city, or town;
and investigative notes, correspondence and information furnished in confidence with
respect to an investigation of a claim or a potential claim against a public body's
insurance policy or self-insurance plan. However, nothing in this subdivision shall
prohibit the disclosure of information taken from inactive reports upon expiration of the
period of limitations for the filing of a civil suit.

10. Personal information, as defined in § 2.2-3801, including electronic mail addresses,
furnished to a public body for the purpose of receiving electronic mail from the public
body, provided that the electronic mail recipient has requested that the public body not
disclose such information. However, access shall not be denied to the person who is the
subject of the record.

11. Communications and materials required to be kept confidential pursuant 1o § 2.2-
4119 of the Virginia Administrative Dispute Resolution Act (§ 2.2-4115 et seq.).

N



12, Records relating to the negotiation and award of a specific contract where
commpetition or bargaining is invelved and where the release of such records would
adversely affect the bargaining position or negotiating strategy of the public body. Such
records shall not be withheld after the public body has made a decision to award or not to
award the coniract. In the case of procurement transactions conducted pursuant to the
Virginia Public Procurement Act (§ 2.2-4300 et seq.), the provisions of this subdivision
shall not apply, and any release of records relating to such transactions shall be governed
by the Virginia Public Procurement Act. -

§ 2.2-3705.2. Exclusions to application of chapter; recerds relating te public safety.

The following records are excluded from the provisions of this chapter but may be
disciosed by the custodian in his discretion, except where such disclosure is prohibited by

jaw:

1. Confidential records, including victim identity, provided to or obtained by staff ina
rape crisis center or a program for battered spouses.

2. Those portions of engineering and construction drawings and plans submitted for the
sole purpose of complying with the Building Code in obtaining a building permit that
would identify specific trade secrets or other information, the disclosure of which would
be harmful to the competitive position of the owner or lessee. However, such information
shall be exempt only until the building is completed. Information relating to the safety or
environmenta! soundness of any building shall not be exempt from disclosure.

Those portions of engineering and construction drawings and plans that reveal critical
structural components, security equipment and systems, ventilation systerns, fire
protection equipment, mandatory building emergency equipment or systems, elevators,
electrical systems, telecommunications equipment and systems, and other utility
equipment and systems submitted for the purpose of complying with the Uniform
Statewide Building Code (§ 36-97 et seq.) or the Statewide Fire Prevention Code (§ 27-
94 et seq.), the disclosure of which would jeopardize the safety or security of any public
or private commercial office, multifamily residential or retail building or its occupants in
the event of terrorism or other threat to public safety, to the extent that the owner or
lessee of such property, equipment or system in writing (i} invokes the protections of this
paragraph; (if) identifies the drawings, plans, or other materials to be protected; and (iii)
states the reasons why protection is necessary.

Nothing in this subdivision shall prevent the disclosure of information relating to any
building in connection with an inquiry into the performance of that building after it has
been subjected to firg, explosion, natural disaster or other catastrophic event.

3. Documentation or other information that describes the design, function, operation or
access control features of any security system, whether manual or automated, which is
used to control access to or use of any automated data processing or telecommunications

system.



4. Plans and information to prevent or respond to terrorist activity, the disclosure of
which would jeopardize the safety of any person, including (i) critical infrastructure
gector or structural components; (i) vulnerability assessments, operational, procedural,
transportation, and tactical planning or training manuals, and staff mesting minuies o1
other records; and (iii) engineering or architectural records, or records containing
information derived from such records, to the extent suck records reveal the location ot
operation of security equipment and systems, elevators, ventilation, fire protection,
ernergency, electrical, telecommunications or utility equipment and systerns of any public
building, structure or information storage facility, or telecommunications or utility
equipment or systems. The same categories of records of any governmental or
nongovernmental person or entity submitted to a public body for the purpose of
antiterrorista response planning may be withheld from disclosure if such person or entity
in writing (a) invokes the protections of this subdivision, (b} identifies with specificity the
records or portions thereof for which protection is sought, and {c) states with reasonable
particularity why the protection of such records from public disclosure is necessary to
meet the objective of antiterrorism planning or protection. Such statement shall be a
public record and shall be disclosed upon request. Nothing in this subdivision shall be
construed to prohibit the disclosure of records relating to the structural or envirenmental
soundness of any building, nor shall it prevent the disclosure of information relating to
any building in connection with an inquiry into the performance of that building after it
has been subjecied to fire, explosion, natural disaster or other catastrophic event.

5. Information that would disclose the security aspects of a system safety program plan
adopted pursuant to 49 C.F.R. Part 659 by the Commonwealth's designated Rail Fixed
Guideway Systems Safety Oversight agency; and information in the possession of such
agency, the release of which would jeopardize the success of an ongoing investigation of
a rail accident or other incident threatening railway safety.

6. Engineering and architectural drawings, operational, procedural, tactical planning or
training manuals, or staff meeting minutes or other records, the disclosurs of which
would reveal surveillance techniques, personne] deployments, alarm or security systems
or technologies, or operational and transportation plans or protocols, to the extent such
disclosure would jeopardize the security of any governmental facility, building or
structure or the safety of persons using such facility, building or structure.

7. Security plans and specific assessment corponents of school safety audits, as provided
in § 22.1-279.8.

Nothing in this subdivision shall be construed to prohibit the disciosure of records
relating to the effectiveness of security plans after (i) any school building or property has

been subjected to fire, explosien, natural disaster or other catastrophic event, or (i1} any
person on school property has suffered or been threatened with any personal injury.

8. —-Expired.]
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9, Records of the Commitment Review Commitiee concerning the mental health
asgessment of an individual subject to cormiiment as a sexually violent predator under
Chapter 9 (§ 37.2-900 et seq.) of Title 37.2; except that in no case shall records
identifying the victims of 2 sexually violent predator be disclosed.

10. Subscriber data, which for the purposes of this subdivision, means the name, address,
telephone number, and any other information identifying a subscriber of a '
telecommunications carrier, provided directly or indirectly by a telecommunications
carrier to a public body that operates a 911 or E-911 emergency dispaich system or an
emergency notification or reverse 911 system, if the data is in a form not made available
by the telecommunications carrier to the public generally. Nothing in this subdivision
shall prevent the release of subscriber data generated in connection with specific calls to 2
011 emergency system, whers the requester is seeking to obiain public records about the
use of the gystem in response to a specific crims, emergency or other event as 1o which z
citizen has initiated a 911 call.

11. Subscriber data, which for the purposes of this subdivision, means the name, address,
telephone number, and any other information identifying a subscriber of a
telecommunications carrier, collected by a local goveming body in accordance with the
Enhanced Public Safety Telephone Services Act (§ 56-484.12 et seq.), and other
identifying information of 2 personal, medical, or financial nature provided to a local
governing body in connection with a 911 or E-911 emergency dispatch system or an
emergency notification or reverse 911 system, if such records are not otherwise publicly
available, Nothing in this subdivision shall prevent the release of subscriber data
generated in connection with specific calls to a 911 emergency system, where the
requester is seeking to obtain public records about the use of the system in response to 2
specific crime, emergency or other event as to which 2 citizen bas initiated a 911 call.

12. Records of the Virginia Military Advisory Council, the Virginia National Defense
Industrial Authority, or a local or regional military affairs organization appointed by a
local governing body, to the extent such records (i) contain information relating to '
strategies under consideration or development by the Council, the Authority, or such
organizations to prevent the closure or realignment of federal military installations
located in Virginia, to limit the adverse economic effect of such realignment or closure,
or to seek additional tenant activity growth from the Department of Defense or (ii)
disclose trade secrets, as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.),
provided to the Council, the Authority, or such organizations in connection with their
work. In order to invoke the trade secret protection provided by clause (1i), the submitting
entity shall, in writing and at the time of submission (a) invoke this exclusion, (b) identify
with specificity the information for which such protection is sought, and (c) state the
reason why such protection is necessary. Nothing in this subdivision shall be construed to
authorize the withholding of all or part of any record, other than a trade secrst that has
been specifically identified as required by this subdivision, after the Department of
Defense has issued a final, unappealable decision, or in the event of litigation, a court of
competent jurisdiction has entered 2 final, unappealable order concerming the closure,
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realignment, or expansion of the military instaliation or tenant activities for which
records are sought.

§ 2.2-3705.3. Exclusions te application of chapter; records relating to administrative
investigations. , ,

The following records are exciuded from the provisions of this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by

faw:

1. Confidential records of all investigations of applications for licenses and permits, and
of all licensees and permittees, made by or submitted to the Alcoholic Beverage Control
Board, the State Lottery Department, the Virginia Racing Commission, the Department
of Agriculture and Consumer Services relating to investigations and applications pursuant
to Article 1.1:1 (5 18.2-340.15 et seq.) of Chapter 8 of Title 18.2, or the Private Secunity
Services Unit of the Department of Criminal Justice Services.

9 Records of active investigations being conducted by the Department of Health
Professions or by any health regulatory board in the Commonwealth.

3. Investigator notes, and other correspondence and information, furnished in confidence
with respect to an active investigation of individual employment discrimination
complaints made to the Department of Human Resource Management or to such
personnel of any local public body, including local school boards as are responsible for
conducting such investigations in confidence. However, nothing in this section shall
prohibit the disclosure of information taken from inactive reports in a form that does not
reveal the identity of charging parties, persons supplying the information or other
individuals involved in the investigation.

4. Records of active investigations being conducted by the Department of Medical
Assistance Services pursuant to Chapter 10 (§ 32.1-323 et seq.) of Title 32.1.

5. Investigative notes and other correspondence and information furnished in confidence
with respect to an investigation or conciliation process involving an alleged unlawful
discriminatory practice under the Virginia Human Rights Act (§ 2.2-3900 et seq.) or
under any local ordinance adopted in accordance with the authority specified in § 2.2~
2638, or adopted pursuant to § 15.2-965, or adopted prior to July 1, 1987, n accordance
with applicable law, relating to local human rights or human relations commissions.
However, nothing in this section shall prohibit the distribution of information taken from
inactive reports in a form that does not reveal the identity of the parties involved or other

persons supplying information,

€. Records of studies and investigations by the State Lottery Department of (i) lottery
agents, (i} lottery vendors, (iii) lottery crimes under §§ 58.1-4014 through 58.1-4018,
(iv) defects in the law or regulations that cause abuses in the administration and pperation
of the lottery and any evasions of such provisions, or (v) the use of the lottery as a
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subterfuge for organized crime and illegal gambling where such official records have not
been publicly released, published or copyrighted. All studies and investigations referred
1o under clauses (3i1), (iv) and {v} shall be open to inspection and copying upon
completion of the study or investigation.

7. Investigative notes, correspondence and information furnished in confidence, and
records otherwise exemptied by this chapier or any Virginia statute, provided to or
produced by or for the (1) Auditor of Public Accounts; {if} Joint Legislative Audit and
Review Commission; (iii} Department of the State Internal Aunditor with respect to an
investigation initiated through the State Employee Fraud, Waste and Abuse Hotline; (iv)
committee or the auditor with respect o an investigation or audit conducted pursuant to §
15.2-825; or {v) auditors, appointed by the local governing body of any county, city or
town or a school board, who by charter, ordinance, or statute have responsibility for
conducting an investigation of any officer, department or program of such body. Records
of completed investigations shall be disclosed in 2 form that does not reveal the identity
of the complainants or persons supplying information to investigators. Unless disclosure
is prohibited by this section, the records disclosed shall include, but not be limited 1o, the
agency involved, the identity of the person who is the subject of the complaint, the nature
of the complaint, and the actions taken to resolve the complaint. If an mvestigation does
not lead to corrective action, the identity of the person who is the subject of the complaint
may be released only with the consent of the subject person. Local governing bodies shall
adopt guidelines to govern the disclosure required by this subdivision. '

§. Records of the Virginia Office for Protection and Advocacy consisting of documentary
evidence received or maintained by the Office or its agents in connection with specific
complainis or investigations, and records of communications between employees and
agents of the Office and its clients or prospective clients conceming specific complaints,
investigations or cases. Upon the conclusion of an investigation of 2 complaint, this
exclusion shall no longer apply, but the Office may not at any fime release the identity of
any complainant or person with menta! illness, menta] retardation, developmental
disabilities or other disability, unless (i) such complainant or person or his legal
representative consents in writing to such identification or (if) such identlﬁcahon is
required by court order.

9. Information furnished in confidence to the Department of Employment Dispute
Resolution with respect to an investigation, consultation, or mediation under Chapter 10
(§ 2.2-1000 et seq.) of this title, and memoranda, correspondence and other records
resulting from any such investigation, consultation or mediation. However, nothing in
this section shall prohibit the disiribution of information taken from imactive reportsin a
form that does not reveal the identity of the parties involved or other persons supplying

information.

1¢. The names, addressss and telephone numbers of complainants fumnished in
confidence with respect to an investigation of individual zoning enforcement complaints
made to 2 local governing body.



11. Records of active investigations being conducied by the Department of Criminal
Justice Services pursuant to Article 4 (§ 9.1-138 et seq.), Article 4.1 (§ 9.1-150.1 et seq.),
Article 11 (§ 9.1-185 et seq.), and Article 12 (8 9.1-186 et seq.) of Chapter 1 of Title 9.1,

12. Records furnished to or prepared by the Board of Education pursuant to subsection D
of § 22.1-253.13:3 in connection with the review or investigation of any alieged breach in
security, unauthorized alteration, or improper administration of tests by local school
board emplovees responsible for the distribution or administration of the tests. However,
this section shall not prohibit the disclosure of records to {i) a local school board or
division superintendent for the purpose of permitting such board or superintendent to
consider or to take personne} action with regard to an employee or (ii) any requester, afier
the conclusion of a review or investigation, in a form that (a) does not reveal the identity
of any person making a complaint or supplying information to the Board on a
confidential basis and (b) does not compromise the security of any test mandated by the

Board.

13. Investigator notes, and other correspondence and information, furnished in
confidence with respect to an active investigation conducted by or for the Board of
Education related 1o the denial, suspension, or revocation of teacher licenses. However,
this subdivision shall not prohibit the disclosure of records to a local school board or
division superintendent for the purpose of permitting such board or superintendent to
consider or to take personnel action with regard to an employee. Records of completed
investigations shall be disclosed in a form that does not reveal the identity of any
complainant or person supplying information to investigators. The records disclosed shall
include information regarding the school or facility involved, the identity of the person
wheo was the subject of the complaint, the nature of the complaint, and the actions taken
to resclve the complaint. If an investigation fails to support a complaint or does not lead
to corrective action, the identity of the person who was the subject of the complaint may
be released only with the consent of the subject person. No personally identifiable
information in the records regarding a current or former student shall be released except
as permitted by state or federal law.

14. Records, notes and information provided in confidence and related to an investigation
by the Attorney General under Article 5 (§ 3.1-336.1 et seq.) or Article 6 (§ 3.1-3363 et
seq.) of Chapter 18 of Title 3.1, Article 10 (§ 18.2-246.6 et seq.) of Chapter 6 or Chapter
13 (§ 18.2-512 et seq.) of Title 18.2, or Article 1 (§ 58.1-1000) of Chapter 1C of Title
58.1. However, records related to an investigation that has been inactive for more than six
months shall, upon request, be disclosed provided such disclosure is not otherwise
prohibited by law and does not reveal the identity of charging parties, complainants,
persons supplying information, witnesses or other individuals involved in the

mvestigation.
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§ 2.2-3705.4. Exclusions to applicatien of chapter; educational records and certain
records of educational institutions.

The following records are excluded from the provisions of this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by

iaw:

1. Scholastic records containing information concerning identifigble individuals, except
that such access shall not be denied to the person who is the subject thereof, or the parent
or legal guardian of the student. However, no student shall have access to (i) financial
records of a parent or guardian or (ii) records of instructional, supervisory, and
administrative personnel and educational personnel ancillary thereto, that are in the sole
possession of the maker thereof and that are not accessible or revealed to any other

person except a substitute.

The parent or legal guardian of a student may prohibit, by written request, the release of
any individual information regarding that student until the student reaches the age of 18
vears. For scholastic records of students under the age of 18 years, the right of access

may be asserted only by his legal guardian or parent, including a noncustodial parent,
unless such parent's parental rights have been terminated or a court of competent
jurisdiction has restricted or denied such access. For scholastic records of students who
are emancipated or attending a state-supported institution of higher education, the right of
access may be asserted by the student.

Any person who is the subject of any scholastic record and who is 18 years of age or
older may waive, in writing, the protections afforded by this subdivision. If the
protections are so waived, the public body shall open such records for inspection and

copying.

2. Confidential letters and statements of recommendation placed in the records of
educational agencies or institutions respecting (1) admission to any educational agency or
institution, (ii} an application for employment, or (iii) receipt of an honor or honorary

recognition.

3. Records of the Brown v. Board of Education Scholarship Awards Committes relating
1o personally identifiable information, including scholarship applications, personal
financial information, and confidential correspondence and letters of recommendation.

4. Data, records or information of a proprietary nature produced or coliected by or for
facuity or staff of public institutions of higher education, other than the institutions’
financial or administrative records, in the conduct of or a5 a result of study or research on
medical, scientific, technical or scholarly issues, whether sponsored by the institution
alone or in conjunction with a governmental body or a private concern, where such data,
records or information has not been publicly released, published, copyrighted or patented.



5. All records of the University of Virginia or the University of Virginia Medical Center
or Eastern Virginia Medical School, as the case may be, that contain proprietary,
business-related information periaining to the operations of the University of Virginia
Medical Center or Pastern Virginia Medical School, as the case may be, including .
business development or marketing strategies and activities with existing or future joint
venturers, partners, o other parties with whom the University of Virginia Medical Center
or Bastern Virginia Medical School, as the case may be, has formed, or forms, any
arrangement for the delivery of health care, if disclosure of such information would be
harmful to the competitive position of the Medical Center or Eastern Virginia Medical

School, as the case may be.

%. Personal information, as defined in § 2.2-3801, provided to the Board of the Virginia
College Savings Plan or its employees by or on behalf of individuals who have requested
information about, applied for, or entered into prepaid tuition contracts or savings trust
account agreements pursuant to Chapter 4.9 (§ 23-38.75 et seq.) of Title 23. Nothing m
this subdivision shall be construed to prohibit disclosure or publication of information in
3 statistical or other form that does not identify individuals or provide personal
information. Individuals shall be provided access to their own personal information.

7. Records maintained in connection with fundraising activities by or for a public
institution of higher education o the extent that such records reveal (i) personal
fundraising strategies relating to identifiable donors or prospective donors or (ii) wealth
assessments; estate, financial, or tax planning information; health-related information;
employment, familial, or marital status information; electronic maii addresses, facsimile
or telephone numbers; birth dates or social security numbers of identifizbie donors or
prospective donors. Nothing in this subdivision, however, shall be construed to authorize
the withholding of records relating to the amount, date, purpose, and terms of the pledge
or donation, or the identity of the donor unless the donor has requested anonymity in
conmection with or as a condition of making a pledge or donation. The exclusion
provided by this subdivision shall not apply to protect from disclosure (i) the identities of
sponsors providing grants to or contracting with the institution for the performance of
research services or other work or (ii) the terms and conditions of such grants or

contracts.

§ 2.2-3705.5. Exclusions te application of chapter; health and social services records.

The following records are excluded from the provésions‘af this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is probibited by

law:

1. Health records, except that such records may be personally reviewed by the individual
who is the subisct of such records, as provided in subsection F of § 32.1-127.1:03.

Where the person who is the subject of health records is confined in a state or local
correctional facility, the administrator or chief medical officer of such facility may assert
such confined person’s right of access to the health records if the administrator or chief



medical officer has reasonable cause to believe that such confined person has an
infectious disease or other medical condition from which other persons so confined need
t0 be protected. Health records shall only be reviewed and shall not be copied by such
administrator or chief medical officer. The information in the health records of 2 person
so confined shall continue to be confidential and shall not be disclosed by the
administrator or chief medical officer of the facility to any person except the subject or
except as provided by law. ’

Where the person who is the subject of health records is under the age of 18, his right of
access may be asserted only by his guardian or his parent, including 2 noncusiodial
parent, unless such parent's parental rights have been terminated, a court of competent
jurisdiction has restricted or denied such access, or a parent has been denied access to the
health record in accordance with § 20-124.6. In instances where the person who is the
subject thereof is an emancipated minor, a student in a public institution of higher
education, or is a minor who has consented {o his own treatment as authorized by § 16.1-
338 or 54.1-2969, the right of access may be asserted by the subject person.

For the purposes of this chapter, statistical summaries of incidents and statistical data
concerning patient abuse as may be compiled by the Commissioner of the Department of
Mental Health, Mental Retardation and Substance Abuse Services shall be open to
inspection and copying as provided in § 2.2-3704. No such summaries or data shall
include any patient-identifying information.

2. Applications for admission to examinations or for licensure and scoring records
maintained by the Department of Health Professions or any board in that department on
individual licensees or applicants. However, such material may be made available during
normal working hours for copying, at the requester's expense, by the individual who is
the subject thereof, in the offices of the Department of Health Professions or in the
offices of any health regulatory board, whichever may possess the material.

3. Reports, documentary evidence and other information as specified in §§ 2.2-706 and
63.2-104.

4, Investigative notes; proprietary information not published, copyrighted or patented;
information obtained from employee personnel records; personally identifiable
information regarding residents, clients or other recipients of services; and other
correspondence and information furnished in confidence to the Department of Social
Services in connection with an active investigation of an applicant or licensee pursuant to
Chapters 17 (§ 63.2-1700 et seq.) and 18 (§ 63.2-1800 et seq.) of Title 63.2. However,
nothing in this section shall prohibit disclosure of information from the records of
completed investigations in a form that does not reveal the identity of complainanis,
persons supplying information, or other individuals involved in the investigation.

5. Information and records collected for the designation and verification of trauma
centers and other specially care centers within the Statewide Emergency Medical



Services System and Services pursuant to Article 2.1 (§ 32.1-111.1 et seq.j of Chapter 4
of Title 32.1.

6. Reports and court documents relating to involuntary admission required o be kept
confidential pursuant to § 37.2-818.

7. Data formerly required to be submitied to the Commissioner of Health relating to the
establishment of new or the expansion of existing clinical health services, acquisition of
major medical equipment, or certain projects requiring capital expenditures pursuant to
former § 32.1-102.3:4.

8. Information required io be provided to the Depariment of Health Professions by certain
licensees pursuant to § 54.1-2506.1.

¢, Information and records acquired (i) during a review of any child death conducted by
the State Child Fatality Review team established pursuant to § 32.1-283.1 or by a local or
regional child fatality review team to the extent made confidential by § 32.1-283.2; (i)
during a review of any death conducted by a family violence fatality review team to the
extent made confidential by § 32.1-283.3; or {iii} during a review of any adult death
conducted by the Adult Fatality Review Team to the extent made confidential by § 32.1-

283.5.

10. Patient level data collected by the Board of Health and not yet processed, verified,
and released, pursuant to § 32.1-276.9, to the Board by the nonprofit organization with
which the Commissioner of Health has contracted pursuant to § 32.1-276.4.

11. Records of the Intervention Program Committes within the Department of Health
Professions, to the extent such records may identify any practitioner who may be, or who
is actually, impaired to the extent disclosure is prohibited by § 54.1-2517.

2

12. Records submitted as a grant application, or accompanying & grant application, to the
Commonwealth Neurotrauma Initiative Advisory Board pursuant to Chapter 3.1 (§ 51.5-
12.1 et seq.) of Title 51.5, to the extent such records contain (i) medical or mental
records, or other data identifying individual patients or (if) proprietary business or
research-related information produced or collected by the applicant in the conduct of or
as a result of study or research on medical, rehabilitative, scientific, technical or scholarly
issues, when such information has not been publicly released, published, copyrighted or
patented, if the disclosure of such information would be hanmful to the competitive

position of the applicant.

13. Any record copisd, recorded or received by the Comemissioner of Health in the course
of an examination, investigation or review of a managed care heslth insurance plan
ticensee pursuant to §§ 32.1-137.4 and 32.1-137.5, including books, records, files,
accounts, papers, documents, and any or all computer or other recordings.



14. Records, information and statistical registries required to be kept confidential
pursuant to §§ 63.2-102 and 63.2-104.

15. All data, records, and reports relating to the prescribing and dispensing of covered
substances to recipients and any abstracts from such data, records, and reports that are in
the possession of the Prescription Menitoring Program pursuant 1o Chapter 25.2 (§ 54.1-
2519 et seq.) of Title 54.1 and any material relating to the operation or security of the

Program.

16. Records of the Virginia Birth-Related Neurological Injury Compensation Program
required to be kept confidential pursuant to § 38.2-5002.2.

17. Records of the State Health Commissioner relating to the health of any person or
persons subject to an order of quarantine or an order of isolation pursuant to Article 3.02
(§ 22.1-48.05 et seq.) of Chapter 2 of Title 32.1; this provision shall not, however, be
construed to prohibit the disclosure of statistical summaries, abstracts or other
information in aggregate form.

18. Records containing the names and addresses or other contact information of persons -
receiving transportation services from a state or local public body or its designee under
Titie II of the Americans with Disabilities Act, (42 U.8.C. § 12131 et seq.) or funded by
Temporary Assistance for Needy Families (TANF) created under § 63.2-600.

§ 2.2-3705.6. Exclusions to application of chapter; proprietary records and trade
secrets.

The following records are excluded from the provisions of this chapter éaut may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by

law:

1. Proprietary information gathered by or for the Virginia Port Authority as provided in §
62.1-132.4 01 62.1-134.1.

2 Financial statemnents not publicly available filed with applications for industrial
development financings in accordance with Chapter 49 (§ 15.2-4900 et seq.) of Title

i5.2.

3. Confidential proprietary records, voluntarily provided by private business pursuant to a
promise of confidentiality from the Department of Business Assistance, the Virginia
Bconomic Development Partmership, the Virginia Tourism Authority, the Tobacco
Indemnification and Community Revitalization Commission, a nonprofit, nonstock
corporation created pursuant to § 2.2-2240.1, or local or regional industrial or economic
development authorities or organizations, used by the Department, the Partnership, the
Authority, or such entities for business, trade and tourism development; and memoranda,
working papers or other records related o businesses that are considening locating or
expanding in Virginia, prepared by such entities, where competition or bargaining is



invelved and where, if such records are made public, the financial intersst of the
governmental unit would be adversely affected.

4 Tnformation that was filed as confidential under the Toxic Subsiances Information A@f
(8 32.1-239 et seq.), as such Act existed prior to July 1, 1992.

5, Fisheries data that would permit identification of any person or vessel, except when
required by court order as specified in § 28.2-204.

6. Confidential financial statemnents, balance sheets, trade secreis, and revenus and cost
projections provided fo the Department of Rail and Public Transportation, provided such
information is exempt under the federal Freedom of Information Act or the federal
Interstate Commerce Act or other laws administered by the Surface Transportation Board
or the Federal Railroad Administration with respect to data provided in confidence to the
Surface Transportation Board and the Federal Railroad Administration.

7. Confidential proprietary records related to inventory and sales, voluntarily provided by
private energy suppliers to the Depariment of Mines, Minezals and Energy, used by that
Department for energy contingency planning purposes or for developing consolidated
statistical information on energy supplies.

3. Confidential proprietary information furnished to the Board of Medical Assistance
Services or the Medicaid Prior Authorization Advisory Committee pursnant to Article 4
(§ 32.1-331.12 et seq.} of Chapter 10 of Title 32.1.

8. Proprietary, commercial or financial information, balance sheets, trade secrets, and
revenue and cost projections provided by a private transportation business to the Virginia
Department of Transportation and the Department of Rail and Public Transportation for
the purpose of conducting transportation studies needed to obtain grants or other financial
assistance under the Transportation Equity Act for the 21st Centary (P.L. 105-178) for
rapsportation projects, provided such information is exempt under the federal Freedom
of Information Act or the federal Interstate Commerce Act or other laws administered by
the Surface Transportation Board or the Federal Railroad Administration with respect to
data provided in confidence to the Surface Transportation Board and the Federal Railrcad
Administration. However, the exemption provided by this subdivision shall not apply to
any wholly owned subsidiary of a public body. ‘

10. Confidential information designated as provided in subsection F of § 2.2-4342 as
trade secrets or proprietary information by any person who has submitied to a public
body an application for prequalification to bid on public construction projects in
accordance with subsection B of § 2.2-4317.

11. a. Memoranda, staff evaluations, or other records prepared by the responsible public
entity, its staff, outside advisors, or consultants exclusively for the evaluation and
negotiation of proposals filed under the Public-Private Transportation Act of 1995 {§ 56-
556 et seq.) or the Public Privats Education Facilities and Infrastracture Act of 2002 {(§

P
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56-575.1 et seq.), where (1) if such records were made public prior to or after the
execution of an interim or a comprehensive agreement, § 536-573.1:1 or 56-575.17
notwithstanding, the financial interest or bargaining position of the public entity would be
adversely affected, and (ii) the besis for the determination required in clause (i) is
documented in writing by the responsible public entity; and '

b. Records provided by a private entity fo a responsible public entity, affected
jurisdiction, or affected local jurisdiction pursuant to the provisions of the Public-Private
Transportation Act of 1995 or the Public-Private Education Facilities and Infrastructure
Act of 2002, to the extent that such records contain (i) frade secrets of the private entity
as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.); (ii) financial records of
the private entity, including balance sheets and financial statements, that are not generally
avajlable to the public through regulatory disclosure or otherwise; or (iii) other
information submitted by the private entify, where, if the records were made public prior
to the execution of an interim agreement or a comprehensive agreement, the financial
interest or bargaining position of the public or private entity would be adversely affected.
In order for the records specified in clauses (i), (i) and (i1} to be excluded from the
provisions of this chapter, the private entity shall make a written request to the
responsible public entity: ' :

1. Invoking such exclusion upon submission of the data or other materials for which
protection from disclosure is sought;

2. Identifying with specificity the data or other materials for which protection is sought;
and

3. Stating the reasons why protection is necessary.

The responsible public entity shail determine whether the requested exclusion from
disclosure is necessary to protect the trade secrets or financial records of the private
entity. To protect other records submitted by the private entity from disclosure, the
responsible public entity shall determine whether public disclosure prior to the execution
of an interim agreement or a comprehensive agreement would adversely affect the
financial interest or bargaining position of the public or private entity. The responsible
public entity shall make a written determination of the nature and scope of the protection
1o be afforded by the responsible public entity under this subdivision. Once a written
determination is made by the responsible public entity, the records afforded protection
under this subdivision shall continue to be protected from disclosure when in the
possession of any affected jurisdiction or affected local jurisdiction.

Except as specifically provided in subdivision 11 a, nothing in this subdivision shall be
construed to authorize the withholding of {(a) procurement records as required by § 56-
573.1:1 or 56-575.17; (b} information concerning the terms and conditions of any interim
or comprehensive agreement, service contract, lease, partnership, or any agreement of
any kind entered into by the responsible public entity and the private entity; (¢}
information concerning the terms and conditions of any financing arrangement that

i
i



imvolves the use of any public funds; or (J) information concerning the performance of
any private entity developing or operating a qualifying transportation {acility or a
gualifying project.

For the purposes of this subdivision, the.terms "affected jurisdiction,” "affected local
jurisdiction,” "comprehensive agreement,” "interim agreement,” "qualifying project,”
"qualifying transportation facility,” "responsible public entity,” and "private entity” shall
-mean the same as those terms are defined in the Public-Private Transportation Act of
1995 or in the Public-Private Education Facilities and Infrastructure Act of 2002.

12. Confidential proprietary information or trade secrets, not publicly available, provided
by a private person or entity fo the Virginia Resources Authority or to a fund
administered in connection with financial assistance rendered or to be rendered by the
Virginia Resources Authority where, if such information were made public, the financial
interest of the private person or entity would be adversely affected, and, after June 30,
1997, where such information was provided pursuant to a promise of confidentiality.

13. Trade secrets, as defined in the Uniform Trade Secrets Act {§ 55.1-336 et seq.), or
confidential proprietary records that are not generally available to the public through
regulatory disclosure or otherwise, provided by 2 (a) bidder or applicant for a franchise or
(b) franchisee under Chapter 21 (§ 15.2-2100 et seq.) of Title 15.2 o the applicable
franchising authority pursuant o a promise of confidentiality from the franchising
authority, 1o the extent the records relate to the bidder's, applicant's, or franchisee's
financial capacity or provision of new services, adoption of new technologies or
implementation of improvements, where guch new services, technologies of
improvements have not been implemented by the franchisee on a nonexperimental scale
in the franchise area, and where, if such records were made public, the competitive
advantage or financial interests of the franchisee would be adversely affected.

in order for trade secrets or confidential proprietary information to be excluded from the
provisions of this chapter, the bidder, applicant, or franchisee shall (i) invoke such
exclusion upon submission of the data or other materials for which protection from
disclosure is sought, (if) identify the data or other materials for which protection is
sought, and (iii} state the reason why protection is necessary.

No bidder, applicant, or franchisee may invoke the exclusion provided by this subdivision
if the bidder, applicant, or franchisee is owned or controlled by a public body or if any
representative of the applicable franchising authority serves on the management board or
as an officer of the bidder, applicant, or franchigee.

14. Documents and other information of a proprietary nature furnished by a supplier of
charitable gaming supplies to the Department of Agriculture and Consumer Services
pursuant to subsection E of § 18.2-340.34.

15. Records and reports related to Virginia apple producer sales provided to the Virginia
State Apple Board pursuant to §§ 3.1-622 and 3.1-624.



16. Trade secrets, as defined in the Uniform Trade Secrets Act {§ 59.1-336 et seq.) of
Title 59.1, submitted by CMRS providers as defined in § 56-484.12 to the Wireless
Carrier B-911 Cost Recovery Subcommittee created pursuant to § 56-484.15, relating to
the provision of wireless E-511 service.

17. Records submitted as a grant application, or accompanying a grant application, to the
Innovative Technology Authority pursuant to- Article 3 (§ 2.2-2233.1 et seq.} of Chapter
72 of Titie 2.2 or to the Commonwealth Health Research Board pursuant to Chapter 22 (§
23-277 et seq.) of Title 23 to the extent such records contain proprietary business or
research-related information produced or collected by the applicant in the conduct of or
as a result of study or research on medical, rehabilitative, scientific, technical, 4
technological, or scholarly issues, when such information has not been publicly released,
published, copyrighted, or patented, if the disclosure of such information would be
harmful o the competitive position of the applicant.

18. Confidential proprietary records and trade secrets developed and held by a local
public body (i) providing telecommunication services pursuant 1o § 56-265.4:4 and (ii)
providing cable television services pursuant to Article 1.1 {(§ 15.2-2108.2 et seq.) of
Chapter 21 of Title 15.2, to the extent that disclosure of such records would be harmful to
the competitive position of the locality. In order for confidential proprietary information
or trade secrets to be excluded from the provisions of this chapter, the locality in writing
shall (i) invoke the protections of this subdivision, (ii} identify with specificity the
records or portions thereof for which protection is sought, and (iii) state the reasons why
protection is necessary. '

19. Confidential proprietary records and trade secrets developed by or for a local
authority created in accordance with the Virginia Wireless Service Authorities Act (§
15.2-5431.1 et seq.) to provide qualifying communications services as authorized by
Article 5.1 (§ 56-484.7:1 et seq.) of Chapter 15 of Title 56, where disclosure of such
information would be harmful to the competitive position of the authority, except that
records required to be mainiained in accordance with § 15.2-2160 shall be released.

20. Trade secrets as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.) or
financial records of a business, including balance sheets and financial statements, that are
not generally available to the public through regulatory disclosure or otherwise, provided
to the Department of Minority Business Enterprise as part of an application for (i}
certification as a small, women- or minority-owned business in accordance with Chapter
14 (§ 2.2-1400 et seq.) of this title or (ii} a claim made by a disadvantaged business or an '
economically disadvantaged individual against the Capital Access Fund for
Disadvantaged Businesses created pursuant to § 2.2-2311. In order for such trade secrets
or financial records to be excluded from the provisions of this chapter, the business shall
{a) invoke such exclusion upon submission of the data or other materials for which
protection from disclosure is sought, (b) identify the data or other materials for which
protection is sought, and {c) state the reasons why protection is necessary.
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%1. Documents and other information of a proprietary or confidential nature disciosed by
a carrier to the State Health Commissioner pursuant to § 32.1-276.5:1.

99 Trads secrets, as defined in the Uniform Trade Secreis Act (§ 59.1-336 et seq.),
including, but not limited to, financial records, inciuding balance sheets and financial
statements, that are not generally available to the public through regulatory disclosure or
otherwise, and revenue and cost projections supplied by a private or nongovernmental
entity to the Inspector General of the Virginia Department of Transportation for the
purpose of an audit, special investigation, or any study requested by the Inspector
General's Office in accordance with law.

Tn order for the records specified in this subdivision to be excluded from the provisions of
this chapter, the private or nongovernmental entity shall make a written request 1o the

Departiment:

1. Invoking such exclusion upon submission of the data or other materials for which
protection from disclosure is sought;

2. Identifying with specificity the data or other materials for which protection is sought;
and

3. Stating the reasons why protection is necessary.

The Inspector General of the Virginia Department of Transportation shali determine
whether the requested exclusion from disclosure is necessary to protect the trade secrets
or financial records of the private entity. The Virginia Department of Transportation shall
make a written determination of the nature and scope of the protection to be afforded by
it under this subdivision. '

§ 2.2-3708.7. Exclusions to application of chapter; records of specific public bodies
and certain other limited exemptions.

The following records are excluded from the provisions of this chapter but may be
disclosed by the custodian in his discretion, except where such disclosure is prohibited by

jaw:

1. State income, business, and estate tax returns, personal property tax returns, scholastic
and confidential records held pursuant to § 58.1-3.

2. Working papers and correspondence of the Office of the Governor; Lisutenant
Governor; the Attorney General; the members of the General Assembly or the Division
of Legislative Services; the mayor or chief executive officer of any political subdivision
of the Commonwealth; or the president or other chief executive officer of any public
institution of higher education in Virginia. However, no record, which 1s otherwise open
to inspection under this chapter, shall be deemed exempt by virtue of the fact that it has
been attached to or incorporated within any working paper or correspondence.



As used in this subdivision:

"(ffice of the Governor” means the Governor; his chief of staff, counsel, dirsctor of
““policy, Cabinet Secretaries, and the Director of the Virginia Liaison Office; and those
individuals to whom the Governor has delegated his authority pursuant to § 2.2-104.

"Working papers’ means those records prepared by or for an above-named pubii%: official
for his personal or deliberative use.

3. Library records that can be used o identify both (i) any library patron who has
borrowed material from a library and (i) the material such patron borrowed.

4. Contract cost estimates prepared for the confidential use of the Department of
Transportation in awarding contracts for construction or the purchase of goods or
services, and records and automated systems prepared for the Department's Bid Analysis

and Monitoring Program.

5. Lists of registered owners of bonds issued by a political subdivision of the
Commonwealth, whether the lists are maintained by the political subdivision itself or by a
single fiduciary designated by the political subdivision.

6. Records and writings furnished by a member of the General Assembly to a meeting of
a standing committee, special committee or subcommittes of his house established solely
for the purpose of reviewing members’ annual disclosure statements and supporting
materials filed under § 30-110 or of formulating advisory opinions to members on
standards of conduct, or both.

7. Customer account information of a public utility affiliated with a political subdivision
of the Commonwealth, including the customer’s name and service address, but excluding
the amount of utility service provided and the amount of money paid for such utility

service,

8. Personal information, as defined in § 2.2-3801, (i) filed with the Virginia Housing
Development Authority concerning individuals who have applied for or received loans or
other housing assistance or who have applied for occupancy of or have occupied housing
financed, owned or otherwise assisted by the Virginia Housing Development Authority;
(ii) concerning persons participating in or persons on the waiting list for federally funded
rent-assistance programs; (iii) filed with any local redevelopment and housing authority
created pursuant to § 36-4 concerning persons participating in or persons on the waiting
iist for housing assistance programs funded by local governments or by any such
authority; or (iv) filed with any local redevelopment and housing authorily created
pursuant to § 36-4 or any other local government agency concerning persons whe have
applied for cccupancy or who have occupied affordable dwelling units established
pursuant to § 15.2-2304 or 13.2-2303. H{Jwever access to one's own information shall

not be denied.
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9. Records regarding the siting of hazardous waste facilities, except as provided in §
10.1-1441, if disclosurs of them would have a detrimental effect upon the negotiating
position of a governing body or on the establishment of the terms, conditions and
provisions of the siting agreement.

10. Records containing information on the site specific location of rare, threatened,
endangered or otherwise imperiled plant and animal species, natural communities, caves,
and significant historic and archacological sites if, in the opinion of the public body that
has the responsibility for such information, disclosure of the information wouid
jeopardize the continued existence or the integrity of the resource. This exemption shall
not apply to requests from the owner of the land upon whick the resource is located.

11. Records, memoranda, working papers, graphics, video or audio tapes, production
models, data and information of a proprietary nature produced by or for or collected by or
for the State Lottery Department relating to matters of a specific lottery game design,
development, production, operation, ticket price, prize structure, manner of selecting the
winning ticket, manner of payment of prizes to holders of winning tickets, frequency of
drawings or selections of winning tickets, odds of winning, advertising, or marketing,
where such official records have not been publicly released, published, copyrighted or
patented. Whether released, published or copyrighted, ali game-related information shall
be subject to public disclosure under this chapter upon the first day of sales for the
specific lottery game to which it pertains.

12. Records of the Virginia Retirement System, acting pursuant to § 51.1-124.30, o of &
local retirement system, acting pursuant to § 51.1-803, or of the Rector and Visitors of
the University of Virginia, acting pursuant to § 23-76.1, relating to the acquisition,
holding or disposition of & security or other ownership interest in an entity, where such
security or ownership interest is not traded on a governmentally regulated securities
exchange, to the extent that: (i) such records contain confidential analyses prepared for
the Rector and Visitors of the University of Virginia, prepared by the retirement system
or provided to the retirement system under a promise of confidentiality, of the future
value of such ownership interest or the future financial performance of the entity; and (i)
disclosure of such confidential analyses would have an adverse effect on the value of the
investment to be acquired, held or disposed of by the retirement system or the Rector and
Visitors of the University of Virginia. Nothing in this subdivision shall be construed to
prevent the disclosure of records relating to the identity of any investment held, the
amount invested, or the present value of such investment.

13. Names and addresses of subscribers to Virginia Wildlife magazine, published by the
Department of Game and Inland Fisheries, provided the individual subscriber has
requested in writing that the Department not release such information.

14. Financial, medical, rehabilitative and other personal information congerning
applicants for or recipients of loan funds submitted 1o or maintained by the Assistive
Technology Loan Fund Authority under Chapter 11 (§ 51.5-53 et seq.) of Title 51.5,



15, Records of the Virginia Commonwealth University Health System Authority
pertaining to any of the following: an individual's qualifications for or continued
membership on its medical or teaching staffs; proprietary information gathered by orin
the possession of the Authority from third parties pursuant t0'a promise of
confidentiality; contract cost estimates prepared for confidential use in awarding
contracts for construction or the purchase of goods or services; data, records or
information of a proprietary nature produced or collected by or for the Authority or
members of its medical or teaching staffs; financial statements not publicly available that
may be filed with the Authority from third parties; the identity, accounts or account status
of any customer of the Authority; consulting or other reports paid for by the Authority to
assist the Authority in connection with its strategic planning and goals; the determination
of marketing and operational strategies where disclosure of such strategies would be
harmful to the competitive position of the Authority; and data, records or information of 2
proprietary nature produced or collected by or for employees of the Authority, other than
the Authority's financial or administrative records, in the conduct of or as a result of
study or research on medical, scientific, technical or scholarly issues, whether sponsored
by the Authority alone or in conjunction with a governmental body or a private concern,
when such data, records or information have not been publicly released, published,

copyrighted or patented.

16. Records of the Department of Environmental Quality, the State Water Control Board,
State Air Pollution Control Board or the Virginia Waste Management Board relating to
(i) active federal environmental enforcement actions that are considered confidential
under federal law and (ii) enforcement strategies, including proposed sanctions for
enforcement actions. Upon request, such records shall be disclosed afier a proposed
sanction resulting from the investigation has been proposed to the director of the agency.
Thig subdivision shall not be construed to prohibit the disclosure of records related to
inspection teports, notices of violation, and documents detailing the nature of any
environmental contamination that may have occurred or similar documents.

17. As it pertains to any person, records related to the operation of toll facilities that
identify an individual, vehicle, or travel itinerary including, but not limited to, vehicle
identification data, vehicle enforcement systerm information; video or photographic
images; Social Security or other identification numbers appearing on driver’s licenses;
credit card or bank account data; home addresses; phone numbers; or records of the date
or time of toll facility use.

18. Records of the State Lottery Department pertaining to {i) the social security number,
1ax identification number, state sales tax number, home address and telephone number,
personal and Jottery banking account and transit numbers of a retailer, and financial
information regarding the nonlottery operations of specific retail locations; and (i)
individual lottery winners, except that a winner's name, hometown, and amount won shall

e disclosad.



19. Records of the Board for Branch Pilots relating to the chemical or drug testing of a
person regulated by the Board, where such person has tested negative or has not been the
subiect of a disciplinary action by the Board for a positive test result. '

20. Records, investigative notes, correspondence, and information pertaining to the
planning, scheduling and performance of examinations of holder records pursuant o the
Uniform Disposition of Unclaimed Property Act (§ 55-210.1 et seq.)} prepared by or for
the State Treasurer, his agents, employees or persons employed to perform an audit or
examination of holder records.

21. Records of the Virginia Departrent of Emergency Management or a local governing
body relating to citizen emergency response teams established pursuant to an ordinance
of a local governing body, to the extent that such records reveal the name, address,
including e-mail address, telephone or pager numbers, or operating schedule of an
individual participant in the program.

272. Records of state or local park and recreation departments and local and regional park
authorities to the extent such records contain information identifying a person under the
age of 18 years, where the parent or legal guardian of such person has requested in
writing that such information not be disclosed. However, nothing in this subdivision shall
operate to prohibit the disclosure of information defined as directory information under
regulations implementing the Family Educational Rights and Privacy Act, 20 U.S.C. §
1232g, unless the public body bas undertaken the parental notification and opt-out
requirements provided by such regulations. Access shall not be denied to the parent,
including a noncustodial parent, or guardian of such person, unless the parent's parental
rights have been terminated or a court of competent jurisdiction has restricted or denied
such access. For records of such persons whe are emancipated, the right of access may be
asseried by the subject thereof

23. Records submitted for inclusion in the Statewide Alert Network administered by the
Department of Emergency Management, o the extent that they reveal names, physical
addresses, email addresses, computer or internet protocol information, telephone
numbers, pager numbers, other wireless or portable communications device information,
or operating schedules of individuals or agencies, where the release of such information
would compromise the security of the Statewide Alert Network or individuais
participating in the Statewide Alert Network.

24, Records of the Judicial Inquiry and Review Comumission made confidential by § 17.1-
913,

25. Records of the Virginia Retirement System acting pursuant to § 51.1-124.30 or of a
Incal retirement system acting pursuant to § 51.1-803 (hereinafter collectively referred to

as the retirement system) relating to:

a. Internal deliberations of or decisions by the retirement system on the pursuit of
particular mvestment stratsgies, or the selection or termination of investment managers,
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prior to the execution of such investment strategies or the selection or termination of such
managers, to the extent that disclosure of such records would have an adverse impact on
the financial interest of the retirerment system; and

b. Trade secrets, as defined in the Uniform Trade Secrets Act (§ 59.1-336 et s2q.),
provided by 2 private entity to the retirement system, o the extent disclosure of such
records would have an adverse impact on the financial interest of the retirement system.

For the records specified in subdivision b to be excluded from the provisions of this
chapter, the entity shall make a written request to the retirement system:

{1} Invoking such exclusion prior fo or upon submission of the data or other materials for
which protection from disclosure is sought;

(2) ldentifying with specificity the data or other materials for which protection is sought;
and

{3) Stating the reasons why protection is necessary.

The retirement sysiem shall determine whether the requested exclusion from disclosure
meets the requirements set forth in subdivision b,

Nothing in this subdivision shall be construed to authorize the withholding of the identity
or amount of any investment held or the present value and performance of all asset
classes and subclasses.

26. Records of the Department of Corrections made confidential by § 53.1-233,

27. Records maintained by the Department of the Treasury or participants in the Local
Government Investment Pool (§ 2.2-4600 et seq.), to the extent such records relate to
information required to be provided by such participants to the Department to establish
accounts in accordance with § 2.2-4602,

§ 2.2-3705.8. Limitation on record exclusions.

A. Neither any provision of this chapter nor any provision of Chapter 38 (§ 2.2-3800 &t
seq.) of this title shall be construed as denying public access to (i) contracts between a
public body and its officers or employees, other than contracts settling public employee
employment disputes held confidential as personnel records under § 2.2-3705.1; (i)
records of the position, job classification, official salary or rate of pay of, and records of
the allowances or reimbursements for expenses paid to any officer, official or employee
of a public body; or (iii) the compensation or benefits paid by any corporation organized
by the Virginia Retirement System or its officers or employees.
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The provisions of this subsection, however, shall not require public access to records of
the official salaries or rates of pay of public emplovees whose annual rate of pay is
$10,000 or less.

B. Nothing in this chapter shall be construed as denying public access o the nonexempt
portions of & report of 2 consultant hired by or at the request of a local public body or the
mayor or chief executive or administrative officer of such public body 1f (1) the contents
of such report have been distributed or disclosed to members of the local public body or
{i1) the local public body has scheduled any action on a matter that is the subject of the

consuifant's report.

§ 2.2-3706. Disclosure of eriminal records; limitations.

A. As used in this section:

"Criminal incident information” means a general description of the criminal activity
reported, the date and geperal location the alleged crime was committed, the identity of
the investigating officer, and & general description of any injuries suffered or property
damaged or stolen.

B. Law-enforcement agencies shall make available upon request criminal incident .
information relating to felony offenses. However, where the release of criminal incident
information is likely to jeopardize an ongoing investigation or prosecution, or the safety
of an individual; cause a suspect to flee or evade detection; or result in the destruction of
evidence, such information may be withheld until the above-referenced damage is no
longer tikely to occur from release of the information. Nothing in this subsection shall be
construed to prohibit the release of those portions of such information that are not likely

to cause the above-referenced damage.

C. Information in the custody of law-enforcement agencies relative to the identity of any
individual, other than a juvenile, who is arrested and charged, and the status of the charge
or arrest shall be released.

D. The identity of any victim, witness or undercover officer, or investigative techniques
or procedures need not but may be disclosed unless disclosure is prohibited or restricted

under § 19.2-11.2.

E. The identity of eny individual prbviding information about a crime or criminal activity
under a promise of anonymity shail not be disclosed.

F. The following records are excluded from the provisions of this chapter, but may be
disclosed by the custodian, in his discretion, except where such disclosure is prohibited

by law:



1. Complaints, memoranda, correspondence, case files or reports, witness siafernents, and
evidence relating to a criminal investigation or prosecution, other than criminal mczéem
information as defined in subsection A;

7. Adult arrestee photographs when necessary to avoid jeopardizing an investigation in
felony cases until such time as the release of the photograph will no longer jeopardize the

investigation;

3. Reports submitted in confidence to (i) state and local law-enforcement agencies, (n}
investigators authorized pursuant to § 53.1-16 or § 66-3.1, and (iif) campus police
departments of public institutions of higher education established pursuant to Chapter 17

(§ 23-232 et seq.) of Title 23;

4. Portions of records of local government crime commissions that would identify
individuals providing information about crimes or criminal activities under a promise of

anonymity;

5. Records of local law-enforcement agencies relating to neighborhood watch programs
that include the names, addresses, and operating schedules of individual participants in
the program that are provided to such agencies under a promise of anonymity;

6. All records of persons imprisoned in penal institutions in the Commonwealth provided
such records relate to the imprisonment;

7. Records of law-enforcement agencies, to the extent that such records contain specific
tactical plans, the disclosure of which would jeopardize the safety or security of law-
enforcement personnel or the general public;

2. All records of adult persons under (i) investigation or supervision by a local pretrial
services agency in accordance with Article 5 (§ 19.2-152.2 et seq.) of Chapter 9 of Title
19.2; (ii) investigation, probation supervision or monitoring by a local community-based
probation services agency in accordance with Article 9 (§ 9.1- 173 et seq.) of Chapter lof
Title 9.1; or (iii) investigation or supervision by state probation and parole services in
accordance with Article 2 (§ 53.1-141 et seq.) of Chapter 4 of Title 53.1; and

. Records of a law-enforcement agency to the extent that they disclose the telephone
numbers for cellular telephones, pagers, or comparable portable communication devices
provided to its personnel for use in the performance of their official duties.

3. Records kept by law-enforcement agencies as required by § 15.2-1722 shall be subject
to the provisions of this chapter except:

1. Those portions of noncriminal incident or other investigative reports or materials
containing identifving information of 2 personal, medical or fnancial nature provided to
a law-enforcement agency where the release of such information would jeopardize the

safety of privacy of any person;
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2. Those portions of any records containing information related to plans for or resources
dedicated to undercover operations; or

3. Records of background investigations of applicants for law-enforcement agency
employment or other confidential admipistrative investigations conducted pursuant to

lawr,

H. Records of the Sex Offender and Crimes Against Minors Registry maintained by the
Department of State Police pursuant to Chapter 9 (§ 9.1-900 et seq.) of Title 5.1 are
excluded from the provisions of this chapter, including information obtained from state,
local and regional officials, except to the extent that information is required 10 be posted
on the Internet pursuant io § 9.1-913. :

1. In the event of conflict between this section as it relates to requests made under this
section and other provisions of law, this section shall control.

§ 2.2-3707. Meetings to be public; notice of meetings; recordings; minutes.

A. All meetings of public bodies shall be open, except as provided in §§ 2.2-3707.01 and
2.2-3711.

B. No meeting shall be conducted through telephonic, video, electronic or other
communication means where the members are not physically assembled to discuss or
transact public business, except as provided in § 2.2-3708, 2.2-3709 or as may be
specifically provided in Title 54.1 for the summary suspension of professional licenses.

C. Every public body shall give notice of the date, time, and location of its meetings by
placing the notice in a prominent public location at which notices are regularly posted
and in the office of the clerk of the public body, or in the case of a public body that has
no clerk, in the office of the chief administrator. All state public bodies subject to the
provisions of this chapter shall also post notice of their meetings on their websites and on
the electronic calendar maintained by the Virginia Information Technologies Agency
commonly known as the Commonwealth Calendar. Publication of meeting notices by
electronic means by other public bodies shall be encouraged. The nofice shall be posted
at least three working days prior to the meeting. Notices for meetings of state public
bodies on which there is at least one member appointed by the Governor shall state
whether or not public comment will be received at the meeting and, if so, the
approximate point during the meeting when public comment will be received.

D. Notice, reasonable under the circumstance, of special or emergency meetings shall be
given contemporaneously with the notice provided members of the public body
conducting the mesting.

E. Any person may annually file s written request for notification with a public body. The
request shall include the requester's name, address, zip code, daytime telephons number,
electronic mail address, if available, and organization, if any. The public body receiving



such request shall provide notice of all meetings directly to sach such pcrseéa Without
objection by the person, the public body may provide electronic notice of all mestings in
response 1o such regussts.

F. At least one copy of all agenda packets and, unless exempt, all materials fmﬁishad o
members of a public body for 2 meeting shall be made available for public inspection at
the same time such documents are furnished to the members of the public body.”

G. Nothing in this chapter shal} be construed to prohibit the gathering or atiendance of
two or more members of 2 public body (i) at any place or function where no part of the
purpose of such gathering or attendance is the discussion or transaction of any public
business, and such gathering or attendance was not called or prearranged with any
purpose of discussing or transacting any business of the public body or (ii) at a public
forum, candidate appearance, or debate, the purpose of which is to inform the slecicrats
and not to transact public business or to hold discussions relating to the transaction of
public business, even though the performance of the members individually or collectively
in the conduct of public business may be a topic of discussion or debate at such public
meeting, The notice provisions of this chapter shall not apply to informal meetings or
gatherings of the members of the General Assembly.

H. Any person may photograph, film, record or otherwise reproduce any portion of a
meeting required to be open. The public bedy conducting the meeting may adopt rules
governing the placement and use of equipment necessary for broadcasting,
photographing, filming or recording a meeting to prevent interference with the
proceedings.

1. Minutes shall be recorded at all open meetings. However, minutes shall not be required
to be taken at deliberations of (i) standing and other commitiees of the General
Assembly; (i1} legislative interim study commissions and committees, including the
Virginia Code Commission; (iii) study commitiees or commissions appointed by the
Governor; or (iv) study commissions or study committees, or any other committees or
subcommittees appointed by the governing bodies or school boards of counties, cities and
towns, except where the membership of any such commission, commitiee or
subcommitiee includes a majority of the governing body of the county, city or town or

school board.

Minutes, including draft minutes, and all other records of open meestings, including audio
or audio/visual records shall be deemed public records and subject to the provisions of

this chapter.

Minutes shall include, but are not limited fo, (i) the date, time, and location of the
meeting; (i) the members of the public body recorded as present and absent; and (iii)a
summary of the discussion on matters proposed, deliberated or decided, and a record of
any volss taken. In addition, for electronic communication meetings conducted in
accordance with § 2.2-3708, minuies of state public bodies shall include () the identity
of the members of the public body at each remote location identified in the notice who
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participated in the meeting through electronic communications means, {b} the identity of
the members of the public body who were physically assembled 2t the primary or central
meeting location, and {c} the identity of the members of the public body who were not
present at the locations identified in clauses (a) and {b), but who monitored such meeting
through electronic commumications means.

§ 2.2-3707.61. Meetings of the General Assembly.

A. Except as provided in subsection B, public access to any meeting of the General
Assembly or a portion thereof shall be governed by rules established by the Joint Rules
Committee and approved by a majority vote of each house at the nex{ regular session of
the General Assembly. At least 60 days before the adoption of such rules, the Joint Rules
Committee shall {i) hold regiona! public hearings on such proposed rules and (ii) provide
2 copy of such proposed rules o the Virginia Freedom of Information Advisory Council.

B. Floor sessions of either house of the General Assembly; meetings, including work

sessions, of any standing or interim study committee of the General Assembly; meetings,

including work sessions, of any subcommittee of such standing or interim study

committee; and joint committees of conference of the General Assembly; or & quorum of
_any such committees or subcommittees, shall be open and governed by this chapter.

C. Meetings of the respective political party caucuses of either house of the General
Assembly, including meetings conducted by telephonic or other glectronic
communication means, without regard to (i) whether the General Assembly is in or out of
regular or special session o (ii) whether such caucuses invite staff or guests to. participate
in their deliberations, shall not be deemed meetings for the purposes of this chapter.

D. No regular, special, or reconvened session of the General Assembly held pursuant to
Article IV, Section 6 of the Constitution of Virginia shall be conducted using electronic
communication means pursuant § 2.2-3708.

§ 2.2-3707.1. Posting of minutes for state boards and commissions.

All boards, commissions, councils, 2nd other public bodies created in the executive
branch of state government and subject to the provisions of this chapter shail post
minutes of their meetings on such body’s website, if any, and on the electronic calendar
maintained by the Virginia Information Technologies Agency commonly known as the
Commonwealth Calendar. Draft minutes of meetings shall be posted as soon as possible
but no later than ten working days after the conclusion of the meeting. Final approved
meeting minutes shall be posted within three working days of final approval of the

minutes.
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§ 2.2-3708. Elecironic communication meetings; applicability; physical quoram
reqguired; notice; report.

A. Bxcept as expressly provided in subsection G of this section or § 2.2-3708.1, no local
governing body, school board, or any authority, board, bursay, Commission, daama:i or
agency of local government, any committee thereof, or any entity created by a local
governing body, school board, or any local authority, board, or commission shall conduct
2 meeting wherein the public business is discussed or transacted through telephoxic,
video, electronic or other communication means where the members are not physically
assembled. Nothing in this section shall be construed to prohibit the use of interactive
audio or video means to expand public participation.

B. Except as provided in subsection I of § 2.2-3707.01, state public bodies may conduct
any megting wherein the public business is discussed or transacted through electronic
communication means, provided (i} a quorum of the public body is physically assembled
at one primary or central meeting location, (if) notice of the meeting has been given in
accordance with subsection C, and (iii) the remote locations, from which additional
members of the public body participate through electronic communication means, are
open to the public. All persons attending the meeting at any of the meeting locations shall
be afforded the same opportunity to address the public body as persons atiending the
primary or central Iocation. State public bodies, however, may meet by electronic
communication means without a qguorum of the public body physically assembled at one
iocation when {(2) the Governor has declared a state of emergency in accordance with §
44-146.17, (b) the meeting is necessary to take action to address the emergency, and {c)
the public body otherwise complies with the provisions of this section.

If an authorized public body holds an electronic meeting pursuant to this section, it shall
also hold at least one meeting annually where members in attendance at the meeting are
physically assembled at one location and where no members participate by electronic
communication means,

C. Notice of any meetings held pursuant to this section shall be provided at least three
working days in advance of the date scheduled for the meeting. The notice shall include
the date, time, place, and purpose for the meeting; shall identify the locations for the
meeting; and shall include a telephone number that may be used at remote locations to
notify the primary or central meeting location of any interruption in the telephonic or
video broadcast of the meeting to the remote locations. Any interruption in the telephonic
or video broadcast of the meeting shall result in the suspension of action at the meeting
unti! repairs are made and public access restored.

D. Agenda packets and, unless exempt, all materials that will be distnibuted 6 members
of the public body and that have been made available fo the staff of the public body in
sufficient time for duplication and forwarding to all locations where public access will be
provided shall be made available to the public at the time of the meeting. Minutes of 211
meetings heid by electronic communication means shall be recorded as required by § 2.2-



37¢7. Votes taken during any meeting conducted through slectronic communication
means shail be recorded by name in roll-call fashion and included in the minutes.

E. Three working days' notice shall not be required for meetings suthorized under this
section held in accordance with subsection (G or that are continned to address an
emergency or to conclude the agenda of the meeting for which proper notice has been
given, when the date, time, place, and purpose of the continued meeting are set during the
meeting prior to adjournment. Public bodies conducting emergency meetings through
electronic communication means shall comply with the provisions of subsection D
requiring minutes of the meeting. The nature of the emergency shall be stated in the

minutes.

F. Any authorized public body that meets by electronic communication means shall make
a written report of the following to the Virginia Freedom of Information Advisory
Council and the Joint Commission on Technology and Science by December 15 of each

year:
1. The total number of electronic communication meetings held that year;

2. The dates and purposes of the meetings;

3. The aumber of sites for each meeting;

4. The types of electronic communication means by which the meetings were held;

5. The number of participants, including members of the public, at each meeting location;

é. The identity of the members of the public body recorded as absent and those recorded
as present at each meeting location;

7. A summary of any public comment received about the electronic communication
meetings; and

8. A written summary of the public body's experience using electronic communication
meetings, including its logistical and technical experience.

G. Any local governing body, school board, or any authority, board, bureau, commission,
district, or agency of local government may meet by electronic commaunication means
without a quorum of the public body physically assembled at one location when the
Governor has declared a state of emergency in accordance with § 44-146.17, provided (i)
the catastrophic nature of the declared emergency makes it impracticable or unsafe to
assemble 2 guorum in 2 single location and {ii) the purposs of the meeting 18 to address
the emergency. The local public body convening 2 meeling in accordance with this
subsection shall (2} give public notice uging the best available method given the natere of
the emergency, which notice shall be given contemporaneously with the notice provided
members of the local public body conducting the meeting; (b} make arrangements for



public access 1o such meeting; and {c) otherwise comply with the provisions of this
section. The nature of the emergency and the fact that the meeting was held by elecironic
communication means shall be stated in the minutes,

§ 2.2-3708.1. Participation in meefings in event of emergency; certain disabilities;
distance from meeting location for certain public bodies.

A. A member of a public body meay participate in a meeting governed by this chapter
through electronic communication means from a remote location that is not open 1o the
public only as follows and subject to the requirements of subsection B:

1. If, on the day of 2 meeting, a member of the public body holding the meeting notifies
the chair of the public body that such member is unable to attend the meeting due to an
emergency and identifies with specificity the nature of the emergency, and the public
body holding the meeting (a} approves such member's participation by a majority vote of
the members present and (b) records in its minutes the specific nature of the emergency
and the remote location from which the member participated.

Such @articipéﬁéon by the member shall be limited each calendar year 1o two meetings or
25 percent of the meetings of the public body, whichever is fewer;

2. If a member of a public body notifies the chair of the public body that such member is
unable to attend & meeting due to a temporary or permanent disability or other medical
condition that prevents the member's physical attendance and the public body records this
fact and the remote location from which the member participated in its minutes; or

3. If, on the day of a2 meeting, a member of a regional public body notifies the chair of the
public body that such member's principal residence is more than 60 miles from the
meeting location identified in the required notice for such meeting and the public body
holding the meeting (a) approves such member's participation by a majority vote of the
members present and (b) records in its minutes the remote location from which the '
member participated.

B. Participation by a member of a public body as authorized under subsection A shall be
only under the following conditions:

1. A quorum of the public body is physically assembled at the primary or central meeting
jocation; and

2. The public body makes arrangements for the voice of the remote participant to be
heard by all persons at the primary or ceniral meeting location,

§ 2.2-3705.

Expired.
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§ 2.2-3710. Transaction of public business other than by voles at meetings
prohibited.

A. Unless otherwise specifically provided by law, no vote of any kind of the membership,
or any part thersof, of any public body shall be taken to authorize the ransaction of any
public business, other than a vote taken at a meeting conducted in accordance with the
provisions of this chapter. No public body shall vote by secret or written ballot, and
uniess expressly provided by this chapter, no public body shall vote by telephone or other
electronic comanunication means.

B. Notwithstanding the foregoing, nothing contained herein shall be construed {o prohibit
(i) separately contacting the membership, or any part thereof, of any public bedy for the
purpose of ascertaining a member's position with respect to the transaction of public
business, whether such contact is done in person, by telephone or by electronic
commmunication, provided the contact is done on 2 basis that does not constitute a meeting
as defined in this chapter or (ii) the House of Delegates or the Senate of Virginia from
adopting rules relating to the casting of votes by members of standing committees.
Nothing in this subsection shall operate to exclude any public record from the provisions

of this chapter.
§ 2.2-3711. Closed meetings authorized for certain limited purposes.
A. Public bodies may hold closed meetings only for the following purposes:

1. Discussion, consideration, or interviews of prospective candidates for employment;
agsignment, appointment, promotion, performance, demotion, salaries, disciplining, or
resignation of specific public officers, appointees, or employees of any public body; and
evaluation of performance of departments or schools of public institutions of higher
education where such evahuation will necessarily involve discussion of the performance
of specific individuals. Any teacher shall be permitied to be present during a closed
meeting in which there is a discussion or consideration of a disciplinary matter that
involves the teacher and some student and the student involved in the matter is present,
provided the teacher makes a written request to be present to the presiding officer of the

appropriate board.

2. Discussion or consideration of admission or disciplinary matters or any other matiers
that would involve the disclosure of information contained in a scholastic record
concerning any student of any Virginia public institution of higher education or any state
school system. However, any such student, legal counsel and, if the student is a minor,
the student's parents or legal guardians shall be permitied to be present during the taking
of testimony or presentation of evidence at 2 closed meeting, if such student, parents, or
guardians so request in writing and such request is submitted to the presiding officer of

the appropriste board.
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3, Discussion or consideration of the acquisition of real property for a public purpose, or
of the disposition of publicly held real property, where discussion in an open meeting
would adversely affect the bargaining position or negotiating sirategy of the public body.

4. The protection of the privacy of individuals in personal matters not related to public
business.

5. Discussion concerning a prospective business or industry or the expansion of an
existing business or industry where no previous announcement has been made of the
business’ or industry's interest in focating or expanding its facilities in the community.

6. Discussion or consideration of the investment of public funds where competition or
bargaining is involved, where, if made public initially, the financial interest of thc
governmental unit would be adversely affected.

7. Consultation with legal counsel and briefings by staff members or consultants
pertaining to actual or probable litigation, where such consultation or briefing in open
meeting would adversely affect the negotiating or litigating posture of the public body;
and consultation with legal counse! employed or retained by a public body regarding
specific legal matters requiring the provision of legal advice by such counsel. For the
purposes of this subdivision, “"probable litigation” means litigation that has been
specifically threatened or on which the public body or its legal counsel has a reasonable
basis to believe will be commenced by or against a known party. Nothing in this
subdivision shall be construed to permit the closure of a meeting merely because an
attorney representing the public body is in attendance or is consuited on a matter,

8. In the case of boards of visitors of public institutions of higher education, discussion or
consideration of matters relating to gifts, bequests and fund-raising activities, and grants
and contracts for services or work to be performed by such institution. However, the
terms and conditions of any such gifis, bequests, grants, and contracts made by a foreign
government, a foreign legal entity, or a foreign person and accepted by a public

institution of higher education in Virginia shall be subject to public disclosure upon
written request to the appropriate board of visitors. For the purpose of this subdivision, (i}
"foreign government” means any government other than the United States government or
the government of a state or a political subdivision thereof; (ii) "foreign legal entity”
mesns any legal entity created under the laws of the United States or of any state thereof
if a majority of the ownership of the stock of such legal entity is owned by foreign
governments or foreign persens or if a majority of the membership of any such entity is
composed of foreign persons or foreign legal entities, or any legal entity created under
the laws of a foreign government; and (iii) "foreign person” means any individual who is
not a citizen or national of the United States or a trust territory or protectorate thereof.

9. in the case of the boards of trustees of the Virginia Mussum of Fine Arts, the Virginia

Museum of Natural History, and The Science Museum of Virginia, discussion or
consideration of matters relating to specific gifis, bequests, and grants.
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10, Discussion of consideration of honorary degrees or special awards.

11. Discussion or consideration of tests, examinations, or other records excluded from
this chapter pursuant to subdivision 4 of § 2.2-3705.5.

12. Discussion, consideration, or review by the appropriate House or Sepate commitiees
of possible disciplinary action against a member arising out of the possible inadequacy of
the disclosure statement filed by the member, provided the member may request in
writing that the committee meeting not be conducted in a closed meeting.

13. Discussion of strategy with respect to the negotiation of a hazardous waste siting
agreement or 1o consider the termns, conditions, and provisions of a hazardous waste siting
agreement if the governing body in open meeting finds that an open meeting will have an
adverse effect upon the negotiating position of the governing body or the establishment
of the terms, conditions and provisions of the siting agreement, or both. All discussions
with the applicant or its representatives may be conducted in a cicsed meeting.

14. Discussion by the Governor and any economic advisory board reviewing forecasts of
economic activity and estimating general and nongeneral fund revenues.

15. Discussion or consideration of medical and mental records excluded from this chapter
pursuant to subdivision 1 of § 2.2-3705.5.

16. Deliberations of the State Lottery Board in a licensing appeal action conducted
pursuant to subsection D of § 58.1-4007 regarding the denial or revocation of a license of
3 lottery sales agent; and discussion, consideration or review of State Lottery Department
matters related to proprietary lottery game information and studies or investigations
exempted from disclosure under subdivision 6 of § 2.2-3705.3 and subdivision 11 of §

2.2-3705.7.

17. Those portions of meetings by local government crime commissions where the
identity of, or information tending to identify, individuals providing information about
crimes or criminal activities under a promise of anonymity is discussed or disclosed.

18. Those portions of meetings in which the Board of Corrections discusses or discloses
the identity of, or information tending to identify, any prisoner who (i) provides
information about crimes or critninal activities, (ii) renders assistance in preventing the
escape of another prisoner or in the apprehension of an escaped prisoner, or {iii)
voluntarily or at the instance of a prison official renders other extraordinary services, the
disclosure of which is likely to jeopardize the prisoner's life or safety.

10. Discussion of plans to protect public safety as it relates to terronist activify and
briefings by staff members, legal counsel, or law-enforcement or emergency service
officials concerning actions taken to respond to such activity or a related threat to public
safety; or discussion of reports or plans related fo the security of any governmental
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facility, building or struciure, or the safety of persons using such facility, building or
struchure.

20. Discussion by the Board of the Virginia Retirement Systemn, acting pursuant to §
51.1-124.30, or of any local retitement system, acting pursuant to § 51.1-803, or of the
Rector and Visitors of the University of Virginia, acting pursuant to § 23-76.1, regarding
the acquisition, holding or disposition of a security or other ownership interest in an
entity, where such security or ownership interest is not traded on a governmentally
regulated securities exchange, to the extent that such discussion (i) concerns confidential
analyses prepared for the Rector and Visitors of the University of Virgimia, prepared by
the retirement system or provided to the retirement system under a promise of
confidentiality, of the future value of such ownership interest or the future financial
performance of the entity, and (ii) would have an adverse effect on the value of the
investment to be acquired, held or disposed of by the retirement system or the Rector and
Visitors of the University of Virginia. Nothing in this subdivision shall be construed to
prevent the disclosure of information relating to the identity of any investment held, the
amount invested or the present value of such investment.

21. Those portions of meetings in which individual child death cases are discussed by the
State Child Fatality Review team established pursuant to § 32.1-283.1, and those portions
of meetings in which individual child death cases are discussed by a regional or local
child fatality review team established pursuant to § 32.1-283.2, and those portions of
meetings in which individual death cases are discussed by family violence fatality review
tearns established pursuant to § 32.1-283.3.

22. Those portions of meetings of the University of Virginia Board of Visitors or the
Eastern Virginia Medical School Board of Visitors, as the case may be, and those
portions of meetings of any persons to whom management responsibilities for the
University of Virginia Medical Center or Eastern Virginia Medical School, as the case
may be, have been delegated, in which there is discussed proprietary, business-related
information pertaining to the operations of the University of Virginia Medical Center or
Eastern Virginia Medical School, as the case may be, including business development or
marketing strategies and activities with existing or future joint venturers, partners, or
other parties with whom the University of Virginia Medical Center or Eastern Virginia
Medical School, as the case may be, has formed, or forms, any arrangement for the
delivery of health care, if disclosure of such information would adversely affect the
competitive position of the Medical Center or Eastern Virginia Medical School, as the

case may be.

23. In the case of the Virginia Commonwealth University Health System Authority,
discussion or consideration of any of the following: the acquisition or disposition of real
or personal property where disclosure would adversely affect the bargaining positionor
negotiating strategy of the Authority; operational plans that could affect the value of such
property, real or personal, owned or desirable for ownership by the Authority; matters
relating to gifis, bequests and fund-raising activities; grants and contracts for services or
work to be performed by the Authority; marketing or operational strategies whers
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disclosure of such strategies would adversely affect the competitive position of the
Authority; members of its medical and teaching staffs and qualifications for appointments
thereto: and gualifications or evaluations of other employees.

24. Those portions of the meetings of the Intervention Program Comumnitiee within the
Department of Health Professions to the extent such discussions identify any practitioner
who may be, or who acmally is, impaired pursuant to Chapter 25.1 {§ 54.1-2515 et seq.)

of Title 54.1.

25. Meetings or portions of meetings of the Board of the Virginia College Savings Flan
wherein personal information, as defined in § 2.2-3801, which has been provided to the
Roard or its employees by or on behalf of individuals who have requested information
about, applied for, or entered into prepaid tuition coniracts or savings trust account
agreements pursuant to Chapter 4.9 (§ 23-38.75 et seq.) of Title 23 is discussed.

26. Discussion or consideration, by the Wireless Carrier E-911 Cost Recovery
Subcommitiee created pursuant to § 56-484.13, of trade secrets, as defined in the
Uniform Trade Secrets Act (§ 59.1-336 et seq.}, submitted by CMRS providers as defined
in § 56-484.12, related to the provision of wireless E-911 service.

27. Those pertions of disciplinary proceedings by any regulatory board within the
Department of Professional and Occupational Regulation, Department of Health
Professions, or the Board of Accountancy conducted pursuant to § 2.2-4019 or 2.2-4020
during which the board deliberates to reach a decision or meetings of health regulatory
boards or conference committees of such boards to consider settiement proposals in
pending disciplinary actions or modifications to previoﬁsly issued board orders ag
requested by either of the parties.

28. Discussion or consideration of records excluded from this chapter pursuant to
subdivision 11 of § 2.2-3705.6 by a respensible public entity or an affected local
jurisdiction, as those terms are defined in § 56-557, or any independent review panel
appointed to review information and advise the responsible public entity concerning such

records.

29. Discussion of the award of a public contract involving the expenditure of public
funds, including interviews of bidders or offerors, and discussion of the terms or scope of
such contract, where discussion in an open session would adversely affect the bargaining
position or negetiating strategy of the public body.

30. Discussion or consideration of grant application records excluded from this chapter
pursuant to subdivision 17 of § 2.2-3705.6 by (i) the Commonwealth Health Research
Board or (i) the Innovative Technology Authority or a grant allocation commitiee
appointed to advise the Innovative Technology Authority on the grant applications.

31. Discussion or consideration by the Commitment Review Committee of records
excluded from this chapter pursuant to subdivision § of § 2.2-37035.2 relatmg to



individuals subject to commitment as sexually violent predators under Chapter 9 (§ 37.2-
900 et seq.) of Title 37.2.

32.—Expired.]

33. Discussion or consideration of confidential proprietary records and trade secrets
excluded from this chapier pursuant to subdivision 18 of § 2.2-3705.6. ’

34. Discussion or consideration by a local authority created in accordance with the
Virginia Wireless Service Authorities Act (§ 15.2-5431.1 et seq.) of confidential
proprietary records and trade secrets excluded from this chapter pursuant to subdivision
19 of § 2.2-3705.6.

35. Discussion or consideration by the State Board of Elections or jocal electoral boards
of voting security matters made confidential pursuant to § 24.2-625.1.

36. Discussion or consideration by the Forensic Science Board or the Scientific Advisory |
Comumittee created pursuant to Article 2 (§ 9.1-1109 et seq.) of Chapter 11 of Title 8.1 of
records excluded from this chapter pursuant io subdivision F 1 of § 2.2-3706.

37. Discussion or consideration by the Brown v. Board of Bducation Scholership
Program Awards Committee of records or confidential matters excluded from this
chapter pursuant to subdivision 3 of § 2.2-3705.4, and meetings of the Committee to
deliberate conceming the annual maximum scholarship award, review and consider
scholarship applications and requests for scholarship award renewal, and cancel, rescind,
or recover scholarship awards.

38. Discussion or consideration by the Virginia Port Authority of records excluded from
this chapter pursuant to subdivision 1 of § 2.2-3705.6.

39. Discussion or consideration by the Board of Trustees of the Virginia Retirement
System acting pursuant to § 51.1-124.30, or the Investment Advisory Committee
appointed pursnant to § 51.1-124.26, or by any local retirement systern, acting pursuant
to § 51.1-803 of records excluded from this chapter pursuant to subdivision 25 of §2.2-

3705.7.

40. Discussion or consideration by the Department of Business Assistance, the Virginia
Economic Development Partnership, the Virginia Tourism Authority, the Tobacco
Tndermification and Community Revitalization Commission, 2 nonprofit, nonstock
corporation created pursuant to § 2.2-2240.1, or local or regional industrial or sconomic
development authorities or organizations of records excluded from this chapter pursuant
1o subdivision 3 of § 2.2-3705.6. -

41, Discussion or consideration by the Board of Education of records relating to the

denial, suspension, or revecation of teacher licenses excluded from this chapter pursuant
1o subdivision 13 of § 2.2-3705.3. :
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42, Thoss portions of meetings of the Virginia Military Advisory Council, the Virginia
National Defense Industrial Authority, or 2 local or regional military affairs organization
appointed by a local governing body, during which there is discussion of records
exciuded from this chapter pursuant to subdivision 12 of § 2.2-3705.2.

B. No resolution, ordinance, rule, contract, regulation or motion adopted, passed or
agreed to in a closed meeting shall become effective unless the public body, following
the meeting, reconvenes in open mesting and takes a vote of the membership on such
resolution, ordinance, rule, coniract, regulation, or motion that shall have its substance
reasonably identified in the open meeting.

C. Public officers improperly selected due to the failure of the public body to comply
with the other provisions of this section shall be de facto officers and, as such, their
official actions are valid until they obtain notice of the legal defect in their election.

D. Nothing in this section shall be construed to prevent the holding of conferences
between two or more public bodies, or their representatives, but these conferences shall
be subject to the same procedures for holding closed meetings as are applicabie to any
other public body.

B. This section shall not be construed to (i) require the disclosure of any contract between
the Intervention Program Commitiee within the Department of Health Professions and an
impaired practitioner entered into pursuant to Chapter 25.1 (§ 54.1-2515 et seq.) of Title
54.1 or (ii) require the board of directors of any authority created pursuant to the
Industrial Development and Revenue Bond Act (§ 15.2-4900 et seq.), or any public body
empowered to issue industrial revenue bonds by general or special law, to identify a
business or industry to which subdivision A 5 applies. However, such business or
indusiry shall be identified as a matter of public record at least 3¢ days prior to the actual
date of the board's authorization of the sale or issuance of such bonds.

§ 2.2-3712. Closed meetings procedures; certification of proceedings.

A. No closed meeting shall be held unless the public body proposing to convene such
meeting has taken an affirmative recorded vote in an open meeting approving a motion
that {i) identifies the subject matter, (ii) states the purpose of the meeting and (iii) makes
specific reference to the applicable exemption from open meeting requirements provided
in § 2.2-3707 or subsection A of § 2.2-3711. The matters contained in such motion shall
be set forth in detail in the minutes of the open meeting. A general reference to the
provisions of this chapter, the authorized exemptions from open meseting requirements, or
the subject matter of the closed meeting shail not be sufficient to satisfy the requirements
for holding a closed meeting.

B. The notice provisions of this chapter shall not apply to closed meetings of any public

hody held solely for the purpose of interviewing candidates for the position of chief
administrative officer. Prior to any such closed mesting for the purpose of interviewing
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candidates, the public body shall announce in an open meeting that such closed mesting
shall be held atf 2 disclosed or undisclosed location within fifieen days thereafier. '

C. The public body holding 2 closed meeting shall restrict its discussion during the closed
meeting only o those matters specifically exempted from the provisions of this chapter
and identified in the motion required by subsection A.

D. At the conclusion of any closed meeting, the public body holding such meeting shall
immediately reconvene in an open meeting and shall take a roll call or other recorded
voie to be included in the minutes of that body, certifying that to the best of each
member's knowledge (i) only public business matters lawfully exempted from open
meeting requirements under this chapter and (i only such public business matters as
were identified in the motion by which the closed meeting was convened were heard,
discussed or considered in the meeting by the public body. Any member of the public
body who believes that there was a departure from the requirements of clauses (1) and (ii},
shall so state prior to the vote, indicating the substance of the departure that, in his
judgment, has taken place. The statement shall be recorded in the minutes of the public

body.

E. Failure of the certification required by subsection D to receive the affirmative vote of a
majority of the members of the public body present during 2 meeting shall not affect the
validity or confidentiality of such meeting with respect to matiers considered therein in
compliance with the provisions of this chapter. The recorded vote and any staternent
made in connection therewith, shall upon proper authentication, constitute evidence in
any proceeding brought to enforce the provisions of this chapter.

F. A public body may permit nonmembers to attend a closed meeting if such persons are
deemed necessary or if their presence will reasonably aid the public body in its
consideration of 2 topic that is a subject of the meeting.

G. Except as specifically authorized by law, in no event may any public body take action
on matters discussed in any closed meeting, except at an open meeting for which notice
was given as required by § 2.2-3707.

H. Minutes may be taken during closed meetings of a public body, but shall not be
required. Such minutes shall not be subject to mandatory public disclosure.

§ 2.2-3713. Proceedings for enforcement of chapter.

A. Any person, including the attomey for the Commonwealth acting in his official or
individual capacity, denied the rights and privileges conferred by this chapter may
proceed to enforce such rights and privileges by filing a petition for mandamus or
injunction, supported by an affidavit showing good cause. Venue for the petition shall be
addressed as follows:



1 In a case involving a local public body, to the general district court or cirouit court of
the county or city from which the public body has been elected or appointed to serve and
in which such rights and privileges were so denied;

2 In a case invelving a regional public body, to the general district or cirenit court of the
county or city where the principal business office of such body is located; and

3. In a case involving a board, bureau, commission, authority, district, institution, oy
agency of the state government, including a public institution of higher education, ora
standing or other committee of the General Assembly, to the general district court or the
circuit court of the residence of the aggrieved party or of the City of Richmond.

B. In any action brought before a general district court, a corporaie petitioner may appear
through its officer, director or managing agent without the assistance of counsel,
notwithstanding any provision of law or Rule of the Supreme Court of Virginia o the

confrary.

C. The petition for mandamus or injunction shall be heard within seven days of the date
when the same is made. However, any petition made outside of the regular terms of the
cirenit court of 2 county that is included in a judicial circuit with another county or
counties, the hearing on the petition shall be given precedence on the docket of such court
over all cases that are not otherwise given precedence by law.

D. The petition shall allege with reasonable specificity the circumstances of the denial of
the rights and privileges conferred by this chapter. A single instance of denial of the
rights and privileges conferzed by this chapter shall be sufficient to invoke the remedies
granted herein. If the court finds the denial to be in viclation of the provisions of this
chapter, the petitioner shall be entitled to recover reasonable costs and attorneys' fees
from the public body if the petitioner substantially prevails on the merits of the case,
unless special circumstances would make an award unjust. In making this determination,
a court may consider, among other things, the reliance of 2 public body on an opinion of
the Attorney General or a decision of a court that substantially supports the public body's

position.

E. In any action to enforce the provisions of this chapter, the public body shall bear the
burden of preof to establish an exemption by a preponderance of the evidence. Any
failure by a public body to follow the procedures established by this chapter shall be
presumed to be a violation of this chapter.

T. Failure by any person to request and receive notice of the time and place of meetings
as provided in § 2.2-3707 shall not preciude any person from enforcing his rights and
privileges conferred by this chapter. ‘



§ 2.2-3714. Viclations and penalties.

In a procesding commenced against members of public bodies under £§323713fora
violation of § 2.2-3704, 2.2-3705.1 through 2.2-3703.8, 2.2-3706, 2.2-3707, 2.2-3708,
2.2-3708.1, 2.2-3710, 2.2-3711 or 2.2-3712, the court, if it finds that a violation was
willfully and knowingly made, shall impose upon such member in his individual
capacity, whether a writ of mandamus or injunctive relief is awarded or not, a civil
penalty of not less than $250 nor more than $1,000, which amount shall be paid into the
State Literary Fund. For a second or subsequent violation, such civil penalty shall be not
iess than 31,000 nor more than 82,500,
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Chapter 7 of Title 42.3
The Virginia Public Records Act

(Effective July 1, 2008)

42.3-76 Legisiative intent; title of chapter.

42.1-76.1 Wotice of Chapter,

42.3-77 Definitions.

42.1-78 Confidentiality safeguarded.

42.1-7% Records management function vested in The Library of Virginia.

42.1-82 Duties and powers of Library Board.

42.1-85 Records Management Program; agencies to cooperate; agencies o
designate records officer. _

42.1-86 Essential public records; security recovery copies; disaster pians.

42.1-86.1 Disposition of public records.

42.1-87 Archival public records.

42.1-88 Custodians to deliver all records at expiration of term; penalty for
noncompliance. _ o

42.1-89 Petition and court order for return of public records not in authorized
possession. '

42.1-90 Seizure of public records not in authorized possession.

421-901  Auditing.

§ 42.1-76. Legislative intent; title of chapter, — The General Assembly intends
by this chapter to establish a single body of law applicable to all public officers and
employees on the subject of public records management and preservation and to ensure
that the procedures used to manage and preserve public records will be uniform

throughout the Commonwealth.
This chapter may be cited as the Virginia Public Records Act. (1 976, ¢. 746}

§ 42.1-76.1. Notice of Chapter. — Any person elected, reelected, appointed, or
reappointed to the governing body of any agency subject to this chapter shali (i) be
furnished by the agency or public body's administrator or legal counsel with a copy of
this chapter within two weeks following election, reelection, appointment, or
reappointment and (ii) read and become familiar with the provisions of this chapter.

(2006, ¢. 60.)

§ 42.1-77. Definitions. — As used in this chapter:

"Agency” means all boards, commissions, deyaﬁmmté, divisions, institutions,
authorities, or parts thereof, of the Commonwealth or its political subdivisions and
includes the offices of constitutional officers.



* Archival quality” means a quality of reproduction consistent with established
standards specified by state and national agencies and organizations responsible for
establishing such standards, such as the Association for Information and Image
Management, the American National Standards Institute, and the National Institute of

Standards and Technology.

# prchival record” means a public record of continuing and enduring value useful
+o the citizens of the Commonwealth and necessary to the administrative functions of
public agencies in the conduct of services and activities mandated by law that is
identified on a Library of Virginia approved records retention and disposition schedule as
having sufficient informational value to be permanently maintained by the

Commonwealth.

" A rchives" means the program administered by The Library of Virginia for the
preservation of archival records.

"Board" means the State Library Board.

nConversion” means the act of moving electronic records to a different format,
especially data from an obsolete format to a current format.

"(ustodian” means the public official in charge of an office having public records.

"Disaster plan” means the information maintained by an agency that outlines
recovery techniques and methods to be followed in case of an emergency that impacts the

agency's records.

"Electronic record” means a public record whose creation, storage, and access
require the use of an automated system or device. Ownership of the hardware, software,
or media used to create, store, or access the electronic record has no bearing on a
determination of whether such record is a public record.

"Essential public record"” means records that are required for recovery and
reconstruction of any agency to enable it to resume its core operations and functions and
to protect the rights and interests of persons.

"] ibrarian of Virginia" means the State Librarian of Virginia or his designated
representative.

"Lifecycle” means the creation, use, maintenance, and disposition of a public
record.

"Metadata” means data describing the context, content, and structure of records
and their management through time.



"Migration” means the act of moving electronic records from one information
system or medium to another to ensure continued access to the records while maintaining
the records' authenticity, integrity, relisbility, and usability.

"Original record” means the first generation of the information and is the
preferred version of a record. Archival records should to the maximurm extent possible be

original records.

"Preservation” means the processes and operations invelved in ensuring the
technical and intellectual survival of authentic records through time.

"Private record” means a record that does not relate to or affect the carrying out of
the constitutional, statutory, or other official ceremonial duties of a public official,
including the correspondence, diaries, journals, or notes that are not prepared for, utilized
for, circulated, or communicated in the course of transacting public business.

"Public official” means all persons holding any office created by the Constitution
of Virginia or by any act of the General Assembly, the Governor and ali other officers of
the executive branch of the state government, and all other officers, heads, presidents or
chairmen of boards, commissions, departments, and agencies of the state government or
its political subdivisions.

"Public record” or "record” means recorded information that documents &
transaction or activity by or with any public officer, agency or employee of an agency.
Regardless of physical forn or characteristic, the recorded information is a public record
if it is produced, collected, received or retained in pursuance of law or in connection with
the transaction of public business. The medium upon which such information is recorded
has no bearing on the determination of whether the recording is a public record.

For purposes of this chapter, "public record” shall not include nonrecord
materials, meaning materials made or acquired and preserved solely for reference use or
exhibition purposes, extra copies of documents preserved only for convenience or
reference, and stocks of publications.

"Records retention and disposition schedule™ means a Library of Virginia-
approved timetable stating the required retention period and disposition-action of 2
records series. The administrative, fiscal, historical, and legal value of a public record
shall be considered in appraising its appropriate retention schedule. The terms
"administrative,” "fiscal,” "historical,” and "legal” value shall be defined as:

1. "Administrative value™: Records shall be deemed of administrative value if
they have continuing utility in the operation of an agency.

2. "Fiscal value™ Records shall be deemed of fiscal value if they are needed to
document and verify financial authorizations, obligations, and fransactions.



3. "Historical value™ Records shall be deemed of historical value if they contain
unigue information, regardless of age, that provides understanding of some aspect of the
governument and promotes the development of an informed and enfightened citizenry.

4, "Legal value": Records shall be deemed of legal value if they document actions
taken in the protection and proving of legal or civil rights and obligations of individuals -
and agencies. {1976, ¢. 746; 1877, ¢. 501; 1981, ¢. 637; 1987, ¢. 217; 1990, ¢: 778; 1594,
ce. 390, 955; 1998, cc. 427, 470; 2005, ¢. 787; 2006, c. 60.)

§ 42.1-78. Confidentiality safeguarded. — Any records made confidential by
law shall be so treated. Records which by law are required to be closed to the public shall
not be deemed to be made open to the public under the provisions of this chapter.
Records in the custody of The Library of Virginia which are required to be closed to the
public shall be open for public access 75 years after the date of creation of the record. No
provision of this chapter shall be construed to authorize or require the opening of any
records ordered io be sealed by a court. All records deposited in the archives that are not
made confidential by law shall be open to public access. (1976, c. 746; 1979, ¢c. 110;
1990, c. 778; 1994, ¢. £4; 2006, c. 60.)

§ 42.1-79. Records management function vested in The Library of Virginia.
— A. The archival and records management function shall be vested in The Library of
Virginia. The Library of Virginia shall be the official custodian and trustee for the
Commonwealth of all public records of whatever kind, and regardless of physical form or
characteristics, that are transferred to it from any agency. As the Commonwealth's
official repository of public records, The Library of Virginia shall assume ownership and
administrative control of such records on behslf of the Commonwealth, The Library of
Virginia shall own and operate any equipment necessary to manage and retain control of
electronic archival records in its custody, but may, at its discretion, contract with third-
party entities to provide any or all services related to managing archival records on
equipment owned by the contractor, by other third parties, or by The Library of Virginia.

B. The Librarian of Virginia shall name a State Archivist who shall perform such
functions as the Librarian of Virginia assigns.

C. Whenever legislation affecting public records management and preservation is
under consideration, The Library of Virginia shall review the proposal and advise the
General Assembly on the effects of its proposed implementation. (1976, c. 746; 1986, c.
565; 1990, ¢. 778; 1994, c. 64; 1998, ¢. 427; 2005, ¢. 787; 2006, ¢. 60.)

§ 42.1-82. Duties and powers of Library Board. — A. The State Library
Board shall:

1. Issue regulations concemning procedures for the disposal, physical destruction
or other disposition of public records containing social security numbers. The procedures
shall include 2]l reasonable steps to destroy such documents by (1) shredding, (i) erasing,



or (iii) otherwise modifying the social security numbers in those records fo make them
unreadable or undecipherable by any means.

2. Issue regulations and guidelines designed to facilitate the creation,
preservation, storage, filing, reformatting, management, and destruction of public records
by agencies. Such regulations shall mandate procedures for records management and
include recornmendations for the creation, retention, disposal, or other disposition of

public records.

B. The State Library Board may establish advisory committees composed of
persons with expertise in the matters under consideration to assist the Library Board in
developing regulations and guidelines. (1976, c. 746; 1977, ¢. 501; 1981, c. 637, 19940, c.
778; 1994, cc. 64, 955; 2003, cc. 914, 518; 2005, ¢. 787 2606, ¢. 60.)

§ 42.1-85. Records Management Program; agencies to cooperate; agencies (o
designate records officer. — A. The Library of Virginia shall administer a records
management program for the application of efficient and economical methods for
managing the lifecycle of public records consistent with regulations and guidelines
promulgated by the State Library Board, including operation of a records center or
centers. The Library of Virginia shail establish procedures and techniques for the
effective management of public records, make continuing surveys of records and records
keeping practices, and recommend improvements in current records management
practices, including the use of space, equipment, software, and supplies employed in
creating, maintaining, and servicing records.

B. Any agency with public records shall cooperate with The Library of Virginia
in conducting surveys. Each agency shall establish and maintain an active, continuing
program for the economical and efficient management of the records of such agency.
The agency shall be responsible for ensuring that its public records are preserved,
maintained, and accessible throughout their lifecycle, including converting and migrating
electronic records as often as necessary so that information is not lost due to hardware,
software, or media obsolescence or deterioration. Any public official who converts or
migrates an electronic record shall ensure that it is an accurate copy of the original
record. The converted or migrated record shall have the force of the original.

C. Each state agency and political subdivision of this Commonwealth shall
designate as many as appropriate, but at least one, records officer to serve as a liaison to
The Library of Virginia for the purposes of implementing and overseeing a records
management program, and coordinating legal disposition, including destruction, of
obsolete records. Designation of state agency records officers shall be by the respective
agency head. Designation of a records officer for political subdivisions shall be by the
governing body or chief administrative official of the political subdivision. Each entity
responsible for designating a records officer shall provide The Library of Virginia with
the name and contact information of the designated records officer, and shall ensure that
such information is updated in a timely manner in the event of any changes.

L



D. The Library of Virginia shall develop and make available training and
education opportunities conceming the requirements of and compliance with this chapter
for records officers in the Commonwealth. (15976, ¢. 746; 1990, c. 778; 1994, c. 64;
1998, ¢. 427; 2006, c. 60.}

§ 42.1-86. Essential public records; security recovery copies; disaster plans.
— A. A. In cooperation with the head of each agency, The Library of Virginia shall
establish and maintain a program for the selection and preservation of essential public
records. The program shall provide for preserving, classifying, arranging, and indexing
essential public records so that such records are made available to the public. The
program shall provide for making recovery copies or designate as recovery copies
existing copies of such essential public records.

B. Recovery copies shall meet quality standards established by The Library of
Virginia and shall be made by a process that accurately reproduces the record and forms a
durable medium.. A recovery copy may also be made by creating a paper or electronic
copy of an original electronic record. Recovery copies shall have the same force and
effect for all purposes as the original record and shall be as admissible in evidence as the
original record whether the original record is in existence or not. Recovery copies shall
be preserved in the place and manner prescribed by the State Library Board and the

Governor.

C. The Library of Virginia shall develop a plan to ensure preservation of public
records in the event of disaster or emergency as defined in § 44-146.16. This plan shall
ke coordinated with the Department of Emergency Management and copies shall be
distributed to all agency heads. The plan shall be reviewed and updated at ieast once .
every five years. The personnel of the Library shall be responsible for coordinating
emergency recovery operations when public records are affected. Each agency shall
ensure that a plan for the protection and recovery of public records is included in its
comprehensive disaster plan. {1976, c. 746; 1980, c. 365; 1990, c. 778; 1994, ¢. 64;
1998, c. 427; 2005, c. 787; 2006, <. 60.} ' ‘

§ 42.1-86.1. Disposition of public records. — A. No agency shall sell or give
away public records. No agency shall destroy or discard a public record unless (i) the
record appears on a records retention and disposition schedule approved pursuant tc §
47.1-82 and the record's retention period has expired; (ii) a certificate of records
destruction, as designated by the Librarian of Virginia, has been properly completed and
approved by the agency's designated records officer; and (iii) there is no litigation, andit,
investigation, request for records pursuant to the Virginia Freedom of Information Act (§
2.2-3700 et seq.), or renegotiation of the relevant records retention and disposition
schedule pending at the expiration of the retention period for the applicable records
series. Afier a record is destroyed or discarded, the agency shall forward the original
certificate of records destruction ic The Library of Virginia.

B. No agency shall destroy any public record created before 1512 without first
offering it to The Library of Virginia.



C. Each agency shall ensure that records created after July 1, 2006 and authorized
to be destroyed or discarded in accordance with subsection A, are destroved or discarded
in a timely manner in accordance with the provisions of this chapter; provided, however,
such records that contain identifying information as defined in clauses (i) through (ix),
or clause (xii} of subsection C of § 18.2-186.3, shall be destroyed within six months of
the expiration of the records retention period. (1990, ¢. 778; 1998, ¢. 427; 2005, c. 787,

2006, cc. 60, 909.)

§ 42.1-87. Archival public records. — A. Custodians of archival public records shall
keep them in fire-resistant, envirommentally controlled, physically secure rooms designed
to ensure proper preservation and in such arrangement as to be easily accessible. Current
public records should be kept in the buildings in which they are ordinarily used. It shall
be the duty of each agency to consult with The Library of Virginia to determine the best
manner in which to store long-term or archival electronic records. In enteringinto 2
contract with a third-party storage provider for the storage of public records, an agency
shall require the third-party to cooperate with The Library of Virginia in complying with
rules and regulations promulgated by the Board.

B. Public records deemed unnecessary for the transaction of the business of any
state agency, yet deemed to be of archival value, may be iransferred with the consent of
the Librarian of Virginia to the custody of the Library of Virginia. '

C. Public records deemed unnecessary for the transaction of the business of any
county, city, or town, yet deemed to be of archival value, shall be stored either in The
Library of Virginia or in the locality, at the decision of the local officials responsible for
maintaining public records. Archival public records shall be returned fo the locality upon
the written request of the local officials responsible for maintaining local public records.
Microfilm shall be stored in The Library of Virginia but the use thereof shali be subject to
the control of the local officials responsible for maintaining local public records.

D. Record books deemed archival should be copied or repaired, renovated or
rebound if worn, mutilated, damaged or difficult to read. Whenever the public records of
any public official are in need of repair, restoration or rebinding, a judge of the court of
record or the head of such agency or political subdivision of the Commonwealth may
authorize that the records in need of repair be removed from the building or office in
which such records are ordinarily kept, for the length of time necessary to repair, restore
or rebind them, provided such restoration and rebinding preserves the records without
toss or damage to them. Before any restoration or repair work is initiated, a treatment
proposal from the contractor shall be submitted and reviewed in consultation with The
Library of Virginia. Any public official who causes a record book 1o be copied shall
attest it and shall certify an oath that it is an accurate copy of the original beok. The copy
shall then have the force of the original. :

E. Nothing in this chapter shall be construed to divest agency heads of the
suthority to determine the nature and form of the records reguired in the administration of
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their several departments or 10 compel the removal of records deemed necessary by them
in the performance of their statutory duty. (1976, c. 746; 1994, cc. 64, 95355 2005, ¢. T87;

2006, c. 60.}

§ 42.1-88. Custodians to deliver all records st expiration of term; penalty for
poncompliznce. — Any custodian of any public records shall, at the expiration of his
term of office, appointment or employment, deliver to his successor, or, if there be none,
1o The Library of Virginia, all books, writings, letters, documents, public records, or
other information, recorded on any medium kept or received by him in the transaction of
his official business; and any such person who shall refuse or neglect for a period of ten
days after a request is made in writing by the successor or Librarian of Virginia to deliver
the public records as herein required shall be guilty of 2 Class 3 misdemeanor. {1976,

c. 746; 1994, ¢. 64; 1998, c. 427.)

§ 42.1-89. Petition and court order for return of public records not in
authorized possession, — The Librarian of Virginia or his designated representative
such as the State Archivist or any public official who is the custodian of public records in
the possession of a person or agency not authorized by the custodian or by law to possess
such public records shall petition the circuit court in the city or county in which the
person holding such records resides or in which the materials in issue, or any part thereof,
are located for the return of such records. The court shall order such public records be
delivered to the petitioner upon finding that the materials in issue are public records and
that such public records are in the possession of a person not authorized by the custedian
of the public records or by law to possess such public records. If the order of delivery
does not receive compliance, the plaintiff shall request that the court enforce such order
through its conternpt power and procedures. (1975, ¢. 180; 1976, c. 746; 1998, ¢. 427.)

§ 42.1-90. Seizure of public records not in suthorized possession. — A. At
any time after the filing of the petition set out in § 42.1-89 or contemporaneous with such
filing, the person seeking the return of the public records may by ex parte petition request
the judge or the court in which the action was filed to issue an order directed at the sheriff
or other proper officer, as the case may be, commanding him to seize the materials which
are the subject of the action and deliver the same to the court under the circumstances

hereinafter set forth.

B. The judge aforesaid shall issue an order of seizure upon receipt of an affidavit
from the petitioner which alleges that the material at issue may be sold, secreted,
removed out of this Commonwealth or otherwise disposed of so as not to be forthcoming
to answer the final judgment of the court respecting the same; or that such property may
be destroyed or materially damaged or injured if permitted to remain out of the

petitioner’s possession.

C. The aforementioned order of seizure shall issue without notice to the
respondent and without the posting of any bond or other security by the petitioner.
{1975, c. 180; 1976, c. 746.)



§ 42.1-90.1. Auditing. — The ]ibrarian may, in his discretion, conduct an audit
of the records management practices of any agency. Any agency subject to the audit
shall cooperate and provide the Library with any records or assistance that it requesis.
The Librarian shall compile 2 written summary of the findings of the audit and any
actions necessary to bring the agency into compliance with this chapter. The summary
shall be a public record, and shall be niade available to the agency subject to the aundil,
the Governor, and the chairmen of the House and Senate Committees on General Laws
and the House Appropriations and Senate Finance Committees of the General Assembly.

(2006, c. 60.)
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E-MAIL:
USE, ACCESS & RETENTION

The use of e-mail in the business place has become routine and is a preferred mode of
communication. For state and local government officials and employees, the application
of the Virginia Freedom of Information Act (FOIA) relating to access to records and the
Virginia Public Records Act (the PRA) relating to the retention of records comes into

play.

Government officials and employees frequently ask two key questions about the use of e-
mail --""Can the public and media access my e-mail under FOIA?" and "'Do | have
to save my e-mail?"*

This document will attempt to answer these questions and provide guidance about the use
and management of e-mail by state and local government.

The nature of e-mail

E-mail generally refers to any communication that requires an electronic device for
storage and/or transmission." E-mail is a medium for correspondence -- essentially, e-
mail is the "envelope" for the communication. For purposes of FOIA & the PRA, e-mail
provides a medium for communication, much like a telephone or the U.S. Mail provides a
means of communication. The fact that a communication is sent via e-mail is not alone
conclusive of whether that e-mail must be accessible to the public under FOIA or retained
pursuant to the PRA; one must look at the text and substance of the communication to
determine whether it is indeed a public record.

The Virginia Freedom of Information Act

FOIA addresses access to public records. Section 2.2-3701 of the Code of Virginia
defines public records for purposes of FOIA to include "all writings and recordings that
consist of letters, words or numbers, or their equivalent, set down by handwriting,
typewriting, printing, photostatting, photography, magnetic impulse, optical or magneto-
optical form, mechanical or electronic recording or other form of data compilation,
however stored, regardless of physical form or characteristics, prepared or owned by, or
in the possession of a public body or its officers, employees or agents in the transaction
of public business."

! Library of Virginia, Electronic Records Guidelines (effective June 10, 2002).
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Clearly an e-mail would fall under this broad definition of a public record, because it
applies to all writings and recordings...set down by...mechanical or electronic
recording...however stored, regardless of physical form or characteristics. As noted
above, e-mail is just the medium, or the envelope, used to convey the communication.
Just as a letter sent via U.S. Mail from one public official to another concerning public
business would be a public record under FOIA, so would that same communication sent
via e-mail.

FOIA requires that unless subject to a statutory exemption, all public records must be
open to inspection and copying. Therefore, an e-mail relating to public business would
be accessible just like any other public record, and may be withheld from public
disclosure only if a particular exemption applies to the content of the e-mail.

The Virginia Public Records Act

While FOIA governs access to records held by state and local government, the PRA
governs how long a government entity must retain certain records. The PRA defines
"public record" for purposes of records retention, and like FOIA, the definition is fairly
broad and would include e-mail as a public record. Section 42.1-77 defines a public
record to include recorded information that documents a transaction or activity by or with
any public officer, agency or employee of the state government or its political
subdivisions. Regardless of physical form or characteristic, the recorded information is a
public record if it is produced, collected, received or retained in pursuance of law or in
connection with the transaction of public business.

The PRA sets forth different retention schedules for different types of records. Several
factors shape how long a record needs to be held. Many records are only kept for so long
as business requires them to be kept, although if a record has historical significance or is
created by an agency head or director, it may need to be kept longer. For example,
certain records are required to be maintained permanently, such as records from standing
committees of the General Assembly, annual reports of state agencies, and
correspondence of agency directors. Other records need only be kept so long as they are
administratively necessary, such as reminders of events like blood drives or fund raisers,
courtesy copies of correspondence, or messages received from a listserv. Along the
continuum, other records may be required to be retained for 30 days to ten years,
depending on their content. After the retention time has expired for a particular
document, then that record may be destroyed pursuant to the guidelines set forth by the
Library of Virginia.?

In providing guidance for adhering to the PRA, the Library of Virginia notes that e-mail
should be treated the same as paper correspondence. Again, e-mail is only the medium,

2 PRA is administered by the Library of Virginia. For more details on retention schedules for particular types of
records or for a particular agency, or for information regarding the proper disposal of records, please contact the
Library of Virginia. Records retention information and contact information is also available on the Library's website at
http://www.lva.lib.va.us/whatwedo/records/index.htm.
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or the envelope, by which the correspondence is sent; the retention schedule for a
particular e-mail will depend on its content and should be preserved the same as its paper
equivalent. Both incoming and outgoing e-mail should be retained, along with any
attachments sent via e-mail.

Tips for using and managing e-mail
All e-mails related to public business are subject to the provisions of FOIA and the PRA,
and should be managed in the same manner as all other public records.

There is a tendency with e-mail to hit the delete button as soon as you are finished with a
particular message. However, consideration must be given to whether that particular e-
mail must be retained for purposes of the PRA -- you can't automatically delete your e-
mail, just as you can't automatically throw away paper correspondence and records.

FOIA governs access to records. The PRA dictates how long you are required to keep
certain records. If a government entity keeps an e-mail (or any other record) for longer
than its retention schedule requires, that e-mail will still be subject to FOIA if requested.
Conversely, if a government entity properly disposes of a record pursuant to a retention
schedule, and a subsequent FOIA request is made for that record, FOIA does not require
the government entity to recreate the record.

E-mail is often used as a substitute for a telephone call, and is quite informal. However,

e-mail creates a record of that communication that must be retained pursuant to the PRA
and will be available upon request to the public under FOIA. Consider the consequence

of choice to use e-mail instead of the telephone -- it may not be in your best interest to be
as informal on e-mail as you are on the telephone.

The Library of Virginia discourages the practice of maintaining permanent records solely
in electronic format, without a paper or microfilm backup.® For records that do not need
to be maintained permanently, these e-mails can be printed out and stored in a traditional,
paper file (and the electronic copy can be deleted) or electronic folders can be created on
the computer to organize e-mails based on functions, subjects or activities. The Library
of Virginia suggests that these folders are assigned to your home directory on the
computer, and not on the network. By way of example, at the FOIA Council we print a
copy of all of the FOIA questions that we receive via e-mail, along with our
corresponding response, and file the paper copy in a chronological file. After we have
printed a copy to retain for our records, we delete the e-mail off of the computer.

Public officials and employees should not commingle personal and official e-mails.
Private e-mails do not need to be retained; e-mails relating to the transaction of public
business do. From an e-mail management perspective, it is probably not a good idea to
mix personal and official business in the same e-mail. Official e-mails that need to be
retained should be maintained with other public records that relate to the same content.

8 Library of Virginia, Electronic Records Guidelines (effective June 10, 2002).
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